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U.S. Customs Service 
Treasury Decision 


19 CFR Part 12 
(T.D. 90-3) 
CULTURAL PROPERTY 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: The United States may impose import restrictions on 
illegally exported archaeological or ethnological materials of other 
nations when officially requested by the country of origin pursuant 
to the Convention on Cultural Property Implementation Act. This 
document amends existing Customs Regulations by creating a new 
listing within the regulations which lists those Treasury Decisions 
which impose import restrictions on such foreign cultural property. 
Previously, when such restrictions were imposed, a Notice of the re- 
strictions was published in the Federal Register. Each Notice was 
published separately, and no compilation of Notices was made. Be- 
cause the frequency with which State Parties request protection for 
their cultural property is increasing, this amendment is being made 
to provide both the public and the Customs Service with a single lo- 
cation for all such import restrictions. Because this amendment 
constitutes a non-substantive change to agency procedure and 
neither imposes any new obligation on nor affects any rights of 
members of the public, public procedure and comment on the 
amendment are impracticable and unnecessary. 


EFFECTIVE DATE: January 19, 1990. 


FOR FURTHER INFORMATION CONTACT: Samuel Orandle, 
Commercial Rulings Division, U.S. Customs Service (202-566-5765). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In 1983, the United States enacted the “Convention on Cultural 
Property Implementation Act” (19 U.S.C. 2601 et seq.) which accept- 
ed the 1970 UNESCO Convention on the Means of Prohibiting and 
Preventing the Illicit Import, Export and Transfer of Ownership of 
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Cultural Property (823 U.N.T.S. 231 (1972)). This legislation was in- 
tended to demonstrate U.S. leadership efforts in achieving greater 
international cooperation towards preserving cultural treasures 
that are of importance not only to the nations whence they origi- 
nate, but also to greater international understanding of mankind’s 
common heritage. 

After enactment of the Act, Customs issued interim regulations 
to carry out the policies of the Act. The interim regulations, which 
were set forth in § 12.104, Customs Regulations (19 CFR 12.104), 
were published in the Federal Register as T.D. 85-107 on June 25, 
1985 (50 FR 26193), and took effect immediately. After considera- 
tion of comments received on the interim regulations, final regula- 
tions were issued as T.D. 86-52, published in the Federal Register 
on February 27, 1986 (51 FR 6905), and took effect on March 31, 
1986. 

Since that date, several countries have petitioned that the United 
States impose import restrictions on cultural artifacts which were 
being exported from their country without permission of the nation- 
al government. The Convention on Cultural Property Implementa- 
tion Act sets forth the criteria and procedures for determining 
whether import restrictions should be imposed. The Customs Regu- 
lations apply after the determination to impose those restrictions 
has been made, and implement that determination. 


CuRRENT PRACTICE FOR NotIcE TO PUBLIC 


Members of the public currently receive official notice that a 
country has requested protection of its cultural artifacts when the 
United States Information Agency (USIA) publishes a Notice in the 
Federal Register that it has received such a request. That Notice al- 
so provides the public with the information on opportunities to pre- 
sent evidence or other matters to the Cultural Property Advisory 
Committee which will make recommendations regarding the desira- 
bility of imposing import restrictions to the USIA Director. The 
USIA Director makes the determination to impose import restric- 
tions in consultation with the Secretary of State and the Secretary 
of the Treasury. The USIA publishes a Notice of the determination, 
and if the decision is to impose restrictions, Customs publishes a 
Notice listing the types or categories of materials subject to 
restriction. 

Although the Notice of the restriction has been published in the 
Federal Register, and reference to it has been made in an editor’s 
note in the Code of Federal Regulations, there has been no separate, 
complete listing of either countries or artifacts for which restric- 
tions apply to which members of the public can refer. 
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REVISED PROCEDURE 


A review of § 2604 of the Convention on Cultural Property Imple- 
mentation Act (19 U.S.C. 2604) has led the Customs Service to de- 
termine that the Act intended that such a listing be included within 
the Customs Regulations. To accomplish this, the existing regula- 
tions are being amended to add a paragraph which will contain a 
listing, by country, of cultural artifacts which are receiving protec- 
tion under the Act. That list will also provide the number of the 
Treasury Decision (T.D.) which announced the restriction and 
amended the regulations. This paragraph will be further amended 
from time to time whenever additional import restrictions are im- 
posed on cultural artifacts pursuant to the Act. 

The Treasury Decisions will contain the full and sufficiently spe- 
cific and precise descriptions of the articles to which the restrictions 
apply. Those T.D.s, which will be published in conjunction with the 
publication of the USIA determination, will provide fair notice to 
importers and other persons as to what material is subject to the 
restrictions. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE 


Because this amendment involves a non-substantive format 
change to the Customs Regulations, pursuant to § 553(b)A) of the 
Administrative Procedure Act, no notice of proposed rulemaking or 
public procedure is necessary. For the same reason, a delayed effec- 
tive date is inappropriate. 


REGULATORY FLEXIBILITY AcT 
This document is not subject to the provisions of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). That Act does not apply to any 
regulation such as this for which a notice of proposed rulemaking is 
not required by the Administrative Procedure Act (5 U.S.C. 551 et 
seq.), or any other statute. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in E.O. 12291. Accordingly, no regulatory impact analysis 
has been prepared. 


DraFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regu- 
lations and Disclosure Law Branch, U.S. Customs Service. However, 
personnel from other offices participated in its development. 
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List oF SuBJEcTs IN 19 CFR Part 12 
Customs duties and inspections, Imports, Cultural property 


AMENDMENT TO THE REGULATIONS 


Part 12 of the Customs Regulations (19 CFR Part 12), is amended 
as set forth below: 


PART 12—{AMENDED] 


1. The authority citation for Part 12 is revised to read as follows: 


Authority: 5 U.S.C. 201, 19 U.S.C. 66, 1202 (General Note 8, Har- 
monized Tariff Schedule of the United States (HTSUS)), 1624. 
* * * * * * * 


§§ 12.104-12.104i also issued under 19 U.S.C. 2612. 
2. In § 12.104g, paragraph (b) is revised to read as follows: 


§12.104g Specific items or categories designated by agree- 
ments or emergency actions. 
* * * * * * * 


(b) The following is a list of emergency actions imposing import 
restrictions on the described articles of cultural property of State 
Parties. The listed Treasury Decision contains a complete descrip- 
tion of specific items or categories of archaeological or ethnological 
material designated by the emergency actions as coming under the 
protection of the Convention on Cultural Property Implementation 
Act. Import restrictions listed below shall be effective for no more 
than five years from the date on which the State Party requested 
those restrictions. This period may be extended for three more 
years if it is determined that the emergency condition continues to 
apply with respect to the archaeological or ethnological material. 
Any such extension is indicated in the listing. 


State party Cultural property T.D. number 


cn re re Prehispanic archaeological T.D. 87-10 
objects from the Cara Sucia 
Archaeological Region. 

BONN 5 oc oo obo enen toate Antique ceremonial textiles T.D. 89-37 
from Coroma. 


MicuaeE. H. Lane, 
Acting Commissioner of Customs. 
Approved: December 19, 1989. 
JOHN P. SIMPSON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, January 19, 1990 (55 FR 1809)] 














U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 134 


PROPOSED CUSTOMS REGULATIONS AMENDMENT RELAT- 
ING TO THE COUNTRY OF ORIGIN MARKING OF NATIVE 
AMERICAN-STYLE ARTS AND CRAFTS; EXTENSION OF 
TIME FOR COMMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Extension of time for comments. 


SUMMARY: This notice extends the period of time within which in- 
terested members of the public may submit comments concerning 
the proposed amendment to the Customs Regulations concerning 
the country of origin marking of arts and crafts which incorporate 
Native American design motifs, materials or construction. A notice 
inviting public comment on the proposal was published in the Fed- 
eral Register on August 31, 1989 (54 FR 36039), and comments were 
to have been received on or before October 2, 1989. A request has 
been received to reopen the comment period and accept comments 
for a period of 60 additional days. The request points out that the is- 
sue is of major importance to tribes and individual Native Ameri- 
cans. Because of the poverty and geographic remoteness which 
characterize Indian country, few tribes or individuals were aware of 
the proposed rule. The additional comment period will provide an 
opportunity for further tribal and individual comment. In view of 
the arguments presented, the request is granted. 


DATE: Comments will be accepted if received on or before March 
20, 1990. 


ADDRESS: Comments (preferably in triplicate) should be submitted 
to and may be inspected at the Regulations and Disclosure Law 
Branch, U.S. Customs Service, Room 2119, U.S. Customs Service, 
1301 Constitution Avenue, N.W., Washington, D.C. 20229. 
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FOR FURTHER INFORMATION CONTACT: Lorrie Rodbart, 
Value, Special Programs and Admissibility Branch, (202) 566-5765. 


Dated: January 5, 1990. 


Stuart P. SEIDEL, 
Acting Director, 
Office of Regulations and Rulings. 


[Published in the Federal Register, January 19, 1990 (55 FR 1837)] 








United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 


Chief Judge 
Edward D. Re 
Judges 
James L. Watson Thomas J. Aquilino, Jr. 
Gregory W. Carman Nicholas Tsoucalas 
Jane A. Restani R. Kenton Musgrave 


Dominick L. DiCarlo 


Senior Judges 


Morgan Ford 
Frederick Landis 


Herbert N. Maletz 


Bernard Newman 
Samuel M. Rosenstein 


Nils A. Boe 


Clerk 
Joseph E. Lombardi 














Decisions of the United States 
Court of International Trade 


(Slip Op. 89-170) 


METALLVERKEN NEDERLAND B.V., AND OuTokUMPU METALLVERKEN, INC., 
PLAINTIFFS v. UNITED STATES, DEFENDANT, AND AMERICAN BRASS, ET AL., 
DEFENDANT-INTERVENORS 


Court No. 88-09-00711 
[Remanded.] 


(Decided December 18, 1989) 


Winthrop Stimson, Putnam & Roberts (Thomas v. Vakerics, Kenneth Berlin, Mark 
A. Monborne, James A. Meade, and Joni A. Laura); Arent, Fox, Kintner, Plotkin & 
Kahn (Stephen L. Gibson and Callie Georgeann Pappas), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (M. 
Martha Ries); Lyn M. Schlitt, General Counsel, Judith M. Czako, Acting Assistant 
General Counsel, United States International Trade Commission (Calvin H. Cobb, 
IID), for defendant. 

Collier, Shannon & Scott (David A. Hartquist, Jeffrey S. Beckington, and Kathleen 
Weaver Canon) for defendant-intervenors. 


DiCar.o, Judge: Metallverken Nederland, a Dutch brass producer, 
and Outokumpu Metallverken, an importer of Japanese brass, move 
pursuant to Rule 56.1 of the Rules of this Court to challenge the fi- 
nal affirmative determination of the United States International 
Trade Commission that a domestic industry is being materially in- 
jured or threatened with material injury by reason of imports of 
certain brass sheet and strip from Japan and The Netherlands. Cer- 
tain Brass Sheet and Strip from Japan and The Netherlands, Inv. 
Nos. 731-TA-379 and 380 (Final), USITC Pub. 2099 (July, 1988). 
The Court has jurisdiction under 28 U.S.C. § 1581(c) (1982). 

Plaintiffs assert that in providing for an affirmative determina- 
tion in the event of an evenly-divided vote of the Commission, 19 
U.S.C. § 1677(11) (1988) is unconstitutional, or, in the alternative, 
that the Commission misapplied the statute because the Commis- 
sion was not evenly divided. Plaintiffs also claim that the affirma- 
tive material injury determination of Commissioners Eckes and 
Lodwick and Commissioner Rohr’s affirmative threat of material 
injury determination are unsupported by substantial evidence on 
the record and are otherwise not in accordance with law. 
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The Court holds that the tie-vote provision in 19 U.S.C. § 1677(11) 
is constitutional, and was properly applied by the Commission. The 
Court also finds that the material-injury determination of Commis- 
sioners Eckes and Lodwick is supported by substantial evidence on 
the record and is otherwise in accordance with law. The Court finds 
Commissioner Rohr’s threat of material injury determination must 
be reconsidered because there is substantial doubt as to whether the 
determination was flawed by a mistake of fact. Therefore, the Court 
remands. 


DISCUSSION 


I. The Tie- Vote Provision: 


Two of the six commissioners cast affirmative votes based upon a 
finding of material injury. Of the four remaining commissioners, 
one case an affirmative vote based upon a finding of threat of mate- 
rial injury. Since three of the six commissioners found either mate- 
rial injury or threat of material injury, the Commission reached an 
affirmative injury determination under the tie-vote provision of 19 
U.S.C. § 1677(1). 

The tie-vote provision states: 


If the Commissioners voting on a determination by the Com- 
mission are evenly divided as to whether the determination 
should be affirmative or negative, the Commission shall be 
deemed to have made an affirmative determination. For the 
purpose of applying this paragraph when the issue before the 
Commission is to determine whether there is— 

(A) material injury to an industry in the United States, 

(B) threat of material injury to such an industry, or 

(C) material retardation of the establishment of an industry 
in the United States, 
by reason of imports of the merchandise, an affirmative vote on 
any of the issues shall be treated as a vote that the determina- 
tion should be affirmative. 


19 U.S.C. § 1677(11) (1988). 


A. Constitutionality: 

Plaintiffs raise two arguments challenging the constitutionality 
of this provision: (1) by permitting the Commission to reach an af- 
firmative injury determination in the event of an evenly-divided 
Commission vote, the statute violates the plaintiffs’ right to due 
process of law, and (2) should the tie-vote procedure be constitution- 
al, adding together the affirmative votes on the three separate inju- 
ry issues to ascertain whether a determination is affirmative or 
negative constitutes an unconstitutional deprivation of due process. 

In Border Brokerage Co. v. United States, 68 CCPA 32, 39-41, 646 
F.2d 539, 545-47 (1981), the Court of Customs and Patent Appeals 
upheld the constitutionality of the Commission’s tie-vote procedure 
under section 201(a) of the Antidumping Act of 1921, Pub. L. No. 
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85-630, 72 Stat. 583 (1958), the predecessor provision to 19 U.S.C. 
§ 1677(11). Plaintiffs argue that Border Brokerage is not dispositive 
and that it was wrongly decided. 

Our appellate court, the Federal Circuit, has held that the deci- 
sions of its predecessor, the Court of Customs and Patent Appeals, 
are binding upon it as precedent. South Corp. v. United States, 1 
Fed. Cir. (T) 1, 690 F.2d 1368, 1369 (1982). This Court is, therefore, 
compelled to follow the holding of Border Brokerage, until that deci- 
sion is overturned by the Federal Circuit sitting en banc. Panduit 
Corp. v. All States Plastic Mfg. Co., 744 F.2d 1564, 1573 (Fed. Cir. 
1984); South Corp., 1 Fed. Cir (T) at 2 n.2, 690 F.2d at 1370 n.2. Ac- 
cordingly, the Court holds that an affirmative determination in the 
event of an evenly-divided Commission vote is not an unconstitu- 
tional deprivation of due process. 

Plaintiffs assert that the tie-vote provision under the present stat- 
ute contains a material change from that in the statute considered 
in Border Brokerage, and, therefore, the holding in that case is dis- 
tinguishable. Under section 201(a) of the Antidumping Act of 1921, 
a commissioner voted only once on the question of material injury. 
A commissioner could premise an affirmative vote on a finding of 
material injury, threat of material injury, or material retardation, 
but did not have to state upon which of these three injury issues his 
or her vote was based. In 19 U.S.C. § 1677(11), Congress added a re- 
quirement that the commissioners vote separately on material inju- 
ry, threat of material injury, and material retardation. An affirma- 
tive vote on any one of these injury issues is then treated as an af- 
firmative vote as to the final Commission determination. 19 U.S.C. 
§ 1677(11) (1988). Plaintiffs claim this new provision is an 


aggregation of the minority votes cast in * * * different affirma- 
tive determinations by [the] Commissioners and the transfor- 
mation through legislative fiat of the majority negative votes 
into a tie vote and then into an affirmative present injury de- 
termination. * * * 


Plaintiffs’ Brief in Support of Their Rule 56.1 Motion for Judgment 
on the Agency Record, 128-29. They argue that addition of this “‘ag- 
gregation feature” in the tie-vote provision under 19 U.S.C. 
§ 1677(11) constitutes a deprivation of due process of law. 

19 U.S.C. § 1677(11) was intended to “carry forward under the 
new law the analogous provision under the existing law.” S. Rep. 
No. 249, 96th Cong., 1st Sess. 91, reprinted in 1979 U.S. Code Cong. 
& Admin. News 381, 477. Under both the prior and present stat- 
utes, a commissioner casts an affirmative vote upon finding materi- 
al injury, threat of material injury, or material retardation. Unlike 
the prior statute, the present statute merely requires the commis- 
sioners to vote upon the specific grounds of their determination. 
This additional requirement is an insufficient distinction to place 19 
U.S.C. § 1677(11) outside the holding of Border Brokerage. 
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B. Applicability: 

Plaintiffs also submit that, because a majority of the participat- 
ing commissioners made a negative finding on the separate issues of 
material injury and threat of material injury, the Commission’s ap- 
plication of 19 U.S.C. § 1677(11) to reach an affirmative determina- 
tion is not in accordance with law because the Commission was not 
“evenly divided.” Plaintiffs claim that the tie-vote provision is trig- 
gered only when the Commission vote is evenly divided on any of 
the three separate injury issues. 

At oral argument, plaintiffs agreed that according to their posi- 
tion, where two of the six commissioners find material injury, an- 
other two find threat of material injury, and the remaining two find 
material retardation, the Commission would be required to reach a 
negative determination because four commissioners cast negative 
votes on each injury issue. Yet, aside from their constitutional argu- 
ment, plaintiffs concede that there would be a proper affirmative 
determination should three commissioners find only material retar- 
dation, which is the lowest level of injury recognizable under the 
statute. Plaintiff's argument is illogical and contrary to the plain 
language of the statute, which unambiguously states that “an af- 
firmative vote on any of the issues shall be treated as a vote that 
the determination should be affirmative.” 19 U.S.C. § 1677(11) 
(1988) (emphasis added). Thus, in ascertaining whether a Commis- 
sion vote is evenly divided, all commissioners voting affirmatively 
on material injury, threat of material injury, or material retarda- 
tion are deemed to have voted affirmatively as regards the Commis- 
sion determination. 

Here, three different commissioners found either material injury 
or threat of material injury. These votes constitute an equal divi- 
sion of the Commission, which, in accordance with 19 U.S.C. 
§ 1677(11), the Commission properly held to be an affirmative deter- 
mination of the Commission. 


II. Material Injury Determination: 

Plaintiffs allege that the findings of Commissioners Eckes and 
Lodwick that the domestic industry was experiencing material inju- 
ry by reason of imports of brass sheet and strip from The Nether- 
lands and Japan are unsupported by substantial evidence on the 
record and are otherwise not in accordance with law because: (1) 
the findings of the dissenting commissioners are supported by sub- 
stantial evidence and contradict the affirmative findings of Commis- 
sioners Eckes and Lodwick, (2) the record shows that the domestic 
industry was in good health economically, (3) there is no casual nex- 
us between Dutch and Japanese imports and any injury to the do- 
mestic industry, and (4) Commissioners Eckes and Lodwick improp- 
erly shifted to the plaintiffs the burden of proof to show that im- 
ports were not a cause of material injury. 
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A. Dissenting Commissioners’ Negative Findings: 

Plaintiffs’ argument that the negative findings on material injury 
contradict the affirmative findings of Commissioners Eckes and 
Lodwick is based on a misperception of the proper standard of re- 
view this Court must apply. In asking the Court to negate a com- 
missioner’s determination based upon the findings of the dissenting 
commissioners, plaintiffs are, in essence, asking the Court to re- 
weigh the evidence. The function of this Court is not to reweigh the 
evidence, but rather is to ascertain whether the Commissioner’s de- 
termination is “unsupported by substantial evidence on the record, 
or otherwise not in accordance with law.” 19 U.S.C. § 1516a(b\1\B) 
(1988); see Matsushita Elec. Indus. Co. v. United States, 3 Fed. Cir. 
(T) 44, 54, 750 F.2d 927, 936 (1984). 

It is well settled that substantial evidence may exist in a record 
to support several inconsistent conclusions. Consolo v. Federal Mari- 
time Comm’n, 383 U.S. 607, 620 (1966); Matsushita, 3 Fed. Cir. (T) at 
51, 750 F.2d at 933; Negev Phosphates Ltd. v. United States, 12 CIT 
——, 699 F. Supp. 938, 942 (1988); Citrosuco Paulista, S.A. v. United 
States, 12 CIT ——, 704 F. Supp. 1075, 1088 (1988). As previously 
explained by this court, Congress’ expectation that commissioners 
would file concurring and dissenting opinions stating their findings 
of fact and conclusions of law “would be pointless if the existence of 
differing views precluded courts from sustaining Commission deter- 
minations.” Citrosuco Paulista, 12 CIT at ——, 704 F. Supp. at 1089; 
H.R. Rep. No. 317, 96th Cong., 1st Sess. 46 (1979). 


B. Material Injury: 

Plaintiffs allege three errors in the finding by Commissioners 
Eckes and Lodwick that the domestic industry was experiencing 
material injury: (1) the Commissioners improperly used 1984 data 
in assessing the financial condition of the domestic industry, (2) the 
findings were based upon nonprobative and insignificant data and 
ignored other more probative factors, and (3) the analysis of the do- 
mestic industry’s operating losses should have excluded data from a 
firm that had incurred high start-up costs. 


1. Use of 1984 Data: 

In its investigation, the Commission used data covering a four- 
year period beginning in 1984. Plaintiffs contend that it was im- 
proper for Commissioners Eckes and Lodwick to use 1984 as a 
benchmark against which to measure the domestic industry’s per- 
formance because it was an abnormally good year for the domestic 
industry and gave a distorted picture of its economic condition. 
Plaintiffs’ Rebuttal Brief in Response to Defendant’s and Defen- 
dant-Intervenors’ Briefs in Reply to Plaintiffs’ Motion for Judgment 
on the Agency Record, 70. 

The Commission has discretion to determine the appropriate peri- 
ods of investigation. Wieland Werke, AG v. United States, 13 CIT 
——, 718 F. Supp. 50, 55 (1989); British Steel Corp. v. United States, 
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8 CIT 86, 93, 593 F. Supp. 405, 411 (1984); American Spring Wire 
Corp. v. United States, 8 CIT 20, 26, 590 F. Supp. 1273, 1279 (1984), 
aff'd sub nom. Armco Inc. v. United States, 3 Fed. Cir. (T) 123, 760 
F.2d 249 (1985). The Commissioners have the discretion to deter- 
mine the weight to be given factors they consider. Copperweld Corp. 
v. United States, 12 CIT ——, 682 F. Supp. 552, 562 (1988). 
Commissioners Eckes and Lodwick rejected plaintiffs’ argument: 


While it is true that there have been substantial improvements 
since our earlier final determinations, a review of the totality 
of the circumstances does not, in our view, lead to the conclu- 
sion urged by those respondents. Nothing in the record suggests 
that the structure of the domestic industry * * * has changed in 
any significant fashion since 1984. 


USITC Pub. 2099 at 12. They explained that the Commission in- 
cluded 1984 because “the 1984 data provide a more complete pic- 
ture of the business cycle for this industry.” Jd. at 13. This rationale 
is consistent with the Commission’s discretion to tailor its investiga- 
tion according to the facts of a particular case, and the peculiarities 
of the industry under investigation. 

The Court holds that the Commissioners did not abuse their dis- 
cretion in their use of 1984 data. 


2. Relevant Economic Factors: 

In finding material injury, Commissioners Eckes and Lodwick re- 
lied on data showing an increase in reported domestic operating 
losses, and declines in domestic capacity, employment, wages, net 
operating income as a percentage of net sales, and capital expendi- 
tures. USITC Pub. 2099 at 13-14. Plaintiffs do not contest the accu- 
racy of these data. Rather, they argue that the factors relating to 
productive capacity and employment are “non-probative,” the fi- 
nancial indicators are “insignificant,” and the Commissioners ig- 
nored other factors demonstrating the good health of the domestic 
industry. Plaintiffs’ Brief at 47-48. 

In its analysis of the condition of the domestic industry, the Com- 
mission is directed to: 


evaluate all relevant economic factors which have a bearing on 
the state of the industry, including but not limited to— 


(I) actual and potential decline in output, sales, market 
share, profits, productivity, return on investments, and 
utilization of capacity, 

(ID) factors affecting domestic prices, and 

(II) actual and potential negative effects on cash flow, 
inventories, employment, wages, growth, ability to raise 
capital, and investment. 

19 U.S.C. § 1677(7)(C)iii) (1988). 

The Commission has broad discretion to ascertain which econom- 
ic factors are relevant in an investigation, and the weight to be giv- 
en those factors. National Ass’n of Mirror Mfrs. v. United States, 12 
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CIT ——, 696 F. Supp. 642, 645 (1988). As the court in Mirror Mfrs. 
stated: 


[njeither the presence nor the absence of any factor listed in 
the statute is decisive with respect to whether an industry is 
materially injured, and the significance to be assigned to a par- 
ticular factor is for the Commission to decide. 


Id.; see also 19 U.S.C. § 1677(7XEXii) (1988); S. 249, 96th Cong., Ist 
Sess. 88, reprinted in 1979 U.S. Code Cong. & Admin. News 474; 
H.R. 317, 96th Cong., Ist Sess. 46 (1979). 

The Commissioners acknowledged that a number of economic fac- 
tors relating to the domestic industry had improved. USITC Pub. 
2099 at 11. Nevertheless, they weighed these factors against an in- 
crease they observed in reported operating losses, and declines in 
domestic capacity, employment, wages, net operating income as a 
percentage of net sales, and capital expenditures. Jd. at 13-14. The 
Commissioners concluded that on balance, the economic factors in- 
dicated that the domestic industry was experiencing material inju- 
ry. Id. at 14. The Court holds that this finding is supported by sub- 
stantial evidence and is in accordance with law. 


3. Exclusion of Individual Firm Data: 


With respect to the Commissioners’ reliance on operating losses 
reported by the domestic industry, plaintiffs claim that the Commis- 
sioners should have excluded data from one firm whose operating 
losses were allegedly due to high start-up costs. The court has re- 
cently stated: 

Section 1673d(b)\(1) required that the [Commission] make and 
publish a final determination of whether a “domestic industry” 
is materially injured by reason of the subject imports. The = 
mestic industry is further defined as “the domestic producers 
as a whole of the like product * * *.” 19 U.S.C. § 1677(4)(A) 
** * This language makes manifestly clear that Congress in- 
tended the [Commission] determine whether or not the domes- 
tic industry (as a whole) has experienced material injury due to 
the imports. This language defies the suggestion that the [Com- 
mission] must make a disaggregated analysis of material 
injury. 

Sandvik AB v. United States, 13 CIT ——, 721 F. Supp. 1322, 1330 
(1989) (quoting Copperweld, 12 CIT at ——, 682 F. Supp. at 569); see 
also Mirror Mfrs., 12 CIT at ——, 696 F. Supp. at 647-48. 

In examining operating losses, the Commissioners did not make a 
disaggregated analysis of the domestic industry. See USITC Pub. 
2099 at 10-11 n.21. Rather, they reasonably included the operating 
loss data of all firms reporting such losses in order to calculate av- 
erage losses. In any event, the Commissioners noted that even had 
they chosen to exclude this data, it would not have changed their 
conclusions. Id. 
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C. “By Reason of Imports of the Merchandise”: 


Pursuant to 19 U.S.C. § 1677(7B), Commissioners Eckes and 
Lodwick assessed the volume and price effects of cumulated imports 
of Dutch and Japanese brass on the domestic industry. They then 
concluded that these imports were a cause of material injury. 

Plaintiffs submit that the record establishes no causal nexus be- 
tween Dutch and Japanese imports and any injury the domestic in- 
dustry may have sustained. 


1. Import Volumes: 


Commissioners Eckes and Lodwick discussed the significance of 
the volume of Dutch and Japanese imports. See 19 U.S.C. 
§ 1677(7C)\i) (1988). Considering these imports cumulatively, the 
Commissioners found that 

the absolute volume of the subject imports increased from 1984 
to 1986, and then declined somewhat from 1986 to 1987, but re- 
mained above 1984 import levels. However, as a percentage of 
domestic consumption, the cumulated imports increased from 
5.2 percent in 1984 to 6.6 percent in 1985 and 7.1 percent in 
1986, declining only slightly to 6.2 percent in 1987. 


USITC Pub. 2099 at 17-18. 

Plaintiffs do not contest these data. Rather, they argue that the 
Commissioners failed to consider rises in domestic production, ship- 
ments, and the market share held by the domestic industry and 
weigh these rises against the cited increases in the market share 
and volume of cumulated Dutch and Japanese imports. The Com- 
mission is, however, presumed to have considered all of the evi- 
dence in the record especially where the facts allegedly ignored 
were presented at an open hearing. National Ass’n of Mirrors Mfrs. 
v. United States, 12 CIT , 969 F. Supp. 642, 648 (1988); see also 
British Steel Corp. v. United States, 8 CIT 86, 98, 593 F. Supp. 405, 
414 (1984). 

Plaintiffs also state that it “strains credulity to conclude that im- 
ports averaging a 6.3 percent share of the United States market 
over a four-year period could cause suppression or depression of 
pricing by a domestic industry dominating the market with an aver- 
age of 75.3 percent of domestic consumption.” Plaintiffs’ Brief at 62. 

This argument is unpersuasive because even small volumes of im- 
ports may cause price suppression and depression by virtue of un- 
derselling. Negev Phosphates, Ltd. v. United States Dept. of Com- 
merce, 12 CIT ——, 699 F. Supp. 938, 947-48 (1988). In Negev, this 
court affirmed the Commission’s finding that the volume of imports 
of Belgian and Israeli phosphoric acid was significant, despite ac- 
counting for no more than 2.5 percent of total domestic consump- 
tion. Id. at ——, 699 F. Supp. at 947. 

Although the volume of the subject imports may have been rela- 
tively small compared to the market share held by the domestic in- 
dustry, the Commissioners found that based on the increase in the 
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volume of imports both in absolute terms and as a percentage of do- 
mestic consumption, Dutch and Japanese brass have “maintained a 
constant presence in the declining domestic market for brass sheet 
and strip during the period of investigation.” USITC Pub. 2099 at 
18. This finding is supported by substantial evidence and is in accor- 
dance with law. 


2. Price Effects: 


Commissioners Eckes and Lodwick examined the price effects of 
Dutch and Japanese imports. They found the most significant price 
data to be the quarterly comparisons between non-toll sales of im- 
ported and domestic brass sheet and strip. USITC Pub. 2099 at 19. 
The Commissioners remarked that “quarterly comparisons for non- 
toll account sales show a consistent and pervasive overall pattern of 
underselling” resulting in domestic price suppression and depres- 
sion. Jd. at 19-20. As evidence for this conclusion, they pointed to 
the low levels of profitability for the domestic industry even during 
periods of increasing demand. Jd. at 20. 

Plaintiffs claim as error that: (1) the Commissioners failed to in- 
clude domestic toll sales in their price comparisons, (2) the record 
does not support a finding of pervasive underselling of Dutch and 
Japanese brass, (3) the Commission staff could not confirm allega- 
tions of lost sales and revenue to substantiate a finding of under- 
selling of Dutch and Japanese brass, and (4) the Commissioners 
failed to account for the high quality of Dutch brass. 


a. Toll and Non-Toll Sales: 


Plaintiffs assert that the Commissioners’ failure to consider do- 
mestic toll sales in their comparison between import and domestic 
prices overemphasizes instances of underselling because a substan- 
tial percentage of domestic sales are on a toll basis while almost all 
sales of Dutch and Japanese brass are non-toll. The plaintiffs also 
argue that data showing a decline in domestic toll prices do not sup- 
port the Commissioners’ finding of price suppression and depression 
by Dutch and Japanese brass because of the lack of Dutch and Jap- 
anese toll sales. 

Toll sales are metal-conversion contracts wherein the purchaser 
supplies the raw metal, and pays only a fabrication price for the fin- 
ished brass sheet and strip. See Wieland Werke, AG v. United 
States, 13 CIT ——, 718 F. Supp. 50, 56 (1989); LMI-La Metalli In- 
dustriale, S.p.A. v. United States, 13 CIT ——, 712 F. Supp. 959, 972, 
appeal filed, 89-1532 (Fed. Cir. 1989). Most sales of imported brass 
are on a non-toll basis whereby the mill provides the raw metal and 
the price charged includes metal and fabrication costs. See Wieland, 
13 CIT at ——, 718 F. Supp. at 56. 

The Commissioners recognized that toll sales of Japanese and 
Dutch imports were rare. They remarked, however, that unlike pri- 
or investigations where the Commission was able to compare price 
trends in toll and non-toll sales because of the relative stability of 
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copper and zinc prices, considerable fluctuation in metal prices 
since 1987 made direct comparison of price trends between these 
two types of sales of little value in this investigation. USITC Pub. 
2099 at 19. Accordingly, the Commissioners compared only non-toll 
sales and considered price trends in domestic toll sales separately. 

In the West German brass case, this court upheld the Commis- 
sion’s decision to exclude toll sales from price comparisons. Wie- 
land, 13 CIT at ——, 718 F. Supp. at 56-57. In this investigation, 
the Commissioners could decline to include domestic toll sales in 
their price comparison analysis when they found that wide varia- 
tions in the price of raw materials made these data unreliable. 

The Commissioners commented that “trends in the delivered 
prices of toll account sales show a pattern of decline.” USITC Pub. 
2099 at 19. Plaintiffs point to this statement as support for their po- 
sition that the decline in domestic sales is not due to Dutch and 
Japanese imports sold only on a non-toll basis. Plaintiffs’ Brief at 
61. There is no indication that the Commissioners relied on this 
comment in reaching their determination. Even if they had relied 
on it, plaintiffs’ argument erroneously assumes that price suppres- 
sion in toll sales cannot be ascribed to the imported product because 
the imports do not compete in the toll-account market. See LMI, 13 
CIT at ——, 712 F. Supp. at 972. 


b. Pervasive Underselling: 


(i) methodology: 

Plaintiffs claim that a “seriously flawed” methodology underlies 
the data cited by the Commissioners in their finding of pervasive 
underselling by Dutch and Japanese imports. Plaintiffs also assert 
that there was no significant price undercutting by the imports be- 
cause the record shows a pattern of both underselling and 
overselling. 

To support their finding of pervasive underselling, the Commis- 
sioners cited evidence showing underselling by Japanese firms in 74 
of 100 instances with a margin of underselling ranging as high as 
40.5 percent. USITC Pub. 2099 at 19, a—50. Price comparisons with 
The Netherlands showed underselling in 51 of 75 instances and a 
margin of underselling as high as 31.7 percent. Jd. at 19-20, a—54. 

Plaintiffs claim the methodology from which these data were de- 
rived incorrectly bases price comparisons on total selling prices 
rather than fabrication price, includes quarters during which there 
were few import sales, and quantifies the price comparisons by the 
number of sales rather than a weighted average accounting for vol- 
ume of sales. Plaintiffs’ Brief at 64 n.11, Annex A. 

The Commission rejected the plaintiffs’ arguments for comparing 
prices using fabrication rather than total selling price: 

evidence indicates that customers base their purchase decisions 


on quotations for the total selling price of brass sheet and strip 
rather than on the cost of fabrication alone. Therefore, compar- 
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isons of total selling prices appear to be more appropriate than 
the approach recommended by the respondents. 


USITC Pub. 2099 at a-50 n.1. Plaintiffs attack the Commission ra- 
tionale, arguing that use of total price is unreasonable because pur- 
chasers can seldom make total price comparisons when placing an 
order due to fluctuation in metal prices, which necessitates separate 
negotiation of fabrication price and metal price. 

The record shows that purchasers are contractually able to fix 
metal price prior to shipment, for example, by setting the value of 
brass sheet for a single shipment as of the date of order. Jd. at 
a-37-a-38. The record thus supports the Commission’s rationale 
that purchasers consider metal price when making their purchase 
decision. 

Plaintiffs next argue that because lead-times for imports are long- 
er than those for the domestic product, use of total price overstates 
the amount of underselling because metal prices were increasing 
during the investigation period. The record shows that metal values 
were declining at the beginning of the investigation in 1984 to the 
fourth quarter of 1986, and only began to rise in 1987. Id. at a—37. 

The Commission has wide discretion in choosing a reasonable an- 
alytical methodololgy. Negev Phosphates, 12 CIT at ——, 699 F. 
Supp. at 951. The Court finds that the Commission reasonably used 
total price in its price-comparison methodology and that this meth- 
odology is supported by evidence on the record. 

Plaintiffs object to the Commission’s failure to account for varia- 
tions in sales volumes: 


The “instance” count cited by the Commissioners takes into ac- 
count only product/quarters in which there were both import 
and domestic industry sales and does not include quarters or 
products in which there were no import sales at all. 


Plaintiffs’ Brief at 64 n.11. The Commission based its price compari- 
sons on the largest quarterly sales. This methodology was the same 
as that used in Wieland Werke, AG v. United States, 13 CIT ——, 
718 F. Supp. 50 (1989), Granges Metallverken AB v. United States, 
13 CIT ——, 716 F. Supp. 17 (1989), and LMI-La Metalli Industriale 
S.p.A. v. United States, 13 CIT ——, 712 F. Supp. 959, appeal filed, 
89-1532 (Fed. Cir. 1989). Plaintiffs have not cited any authority to 
persuade the Court that the Commission is required to conduct a 
price comparison analysis accounting for variations in sales 
volumes. See Copperweid Corp. v. United States, 12 CIT ——, 682 F. 
Supp. 552, 566-67 (1988). 

(ii) significance: 

Under 19 U.S.C. § 1677(7)C\(iiXD, the Commission shall consider 
whether there has been significant price undercutting by the im- 
ported merchandise. Plaintiffs claim that the record shows mixed 
underselling and overselling because price comparison figures show 
no underselling in many of the sales examined. Plaintiffs argue 
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that under the court’s decision in Copperweld Corp. v. United States, 
12 CIT ——, 682 F. Supp. 552 (1988), there can be no significant 
price undercutting where, as here, there is a mixed pattern of un- 
derselling and overselling. 

In Copperweld, the court affirmed a negative injury determina- 
tion where the Commission found no consistent pattern of under- 
selling by Canadian imports. Jd. at ——, 682 F. Supp. at 565. In con- 
trast, the two Commissioners in this investigation found a pattern 
of underselling that they characterized as “pervasive.” 

The Commission has broad discretion to determine the impor- 
tance of any particular factor it considers. Jd. at ——, 682 F. Supp. 
at 562; Maine Potato Council, 9 CIT 293, 300, 613 F. Supp. 1237, 
1244 (1985). Instances of overselling do not preclude the Commis- 
sion from finding significant or pervasive underselling. See, e.g., 
Negev Phosphates, 12 CIT at ——, 699 F. Supp. at 948; Hercules, Inc. 
v. United States, 11 CIT ——, 673 F. Supp. 454, 481 (1987). 

Plaintiffs further allege that the record shows no pattern of 
downward price leadership by the imports. Plaintiffs claim that the 
Commissioners failed to evaluate the pattern of price leadership in 
their consideration of price undercutting as required by the decision 
in Maverick Tube Corp. v. United States, 12 CIT ——, 687 F. Supp. 
1569 (1988). Plaintiffs’ Brief at 65. Maverick contains no such re- 
quirement. Rather, it discusses price leadership as a factor the Com- 
mission may consider. Jd. at , 687 F. Supp. at 1578. 

The Commissioners’ finding of pervasive underselling is in accor- 
dance with law and is supported by evidence in the record showing 
underselling of Japanese imports in 74 percent and Dutch imports 
in 68 percent of the instances examined. USITC Pub. 2099 at a—50, 
a-53. 


c. Lost Sales and Revenues: 

Plaintiffs claim that if there were pervasive underselling by 
Dutch and Japanese imports, the Commission staff would have been 
able to confirm the domestic producers’ allegations of lost sales and 
revenues. 

While evidence of lost sales and revenue may be probative on the 
issue of causation, the lack of such evidence will not vitiate a Com- 
mission determination. USX Corp. v. United States, 11 CIT ——, 
655 F. Supp. 487, 491 (1987). Here, the Commissioners based their 
causation findings on volume and price effects of the subject im- 
ports, not on lost sales and revenues. 


d. Differences in Quality of Merchandise: 

Plaintiffs argue that Metallverken Nederland manufactures brass 
sheet and strip of a quality superior to the domestic product, and 
this superior quality “significantly diminishes the degree to which 
the Metallverken product competes with the domestic product, fur- 
ther reducing any possibility of suppression or depression as to the 
prices of domestic producers.” Plaintiffs’ Brief at 69. 
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The Commissioners considered this argument but, because of the 
pervasive pattern of underselling, were unpersuaded that the Dutch 
product was not a cause of domestic price suppression. USITC Pub. 
2099 at 20. The Commissioners noted that while higher quality 
“would normally imply that a price premium would be paid,” such 
a premium was not evident in the price data. Id. 

Plaintiffs’ argument was also raised and rejected with respect to 
cumulation of West German and Swedish imports in other brass 
sheet and strip cases. As this court previously stated: 


Although quality appeared to be a major factor in purchaser’s 
decisions, price was also a major factor. It is not unreasonable 
for the Commission to find that domestic purchasers prefer to 
purchase higher quality goods that are available at a cheaper 
price than domestic goods or other imports perceived to be in- 
ferior. “Competition” consists of rivalry in the marketplace, 
where goods will be bought from those who, in view of buyers, 
provide “the most for the money.” 


Granges Metallverken, 13 CIT at ——, 716 F. Supp. at 22; see also 
Wieland Werke, 13 CIT at ——, 718 F. Supp. at 54. 


3. Other Evidence of Record: 


Plaintiffs claim that Commissioners Eckes and Lodwick failed to 
consider factors unrelated to Dutch and Japanese imports as causes 
of material injury. These factors are increases in metal prices, com- 
petition among the domestic producers, product substitutes result- 
ing in declining demand, and imports from countries other than 
The Netherlands and Japan. 

The Commissioners are presumed to have considered all record 
evidence. National Ass’n of Mirror Mfrs. v. United States, 12 CIT 
——, 696 F. Supp. 642, 648 (1988). Moreover, the Commissioners did 
recognize that other factors may be causing injury. USITC Pub. No. 
2099 at 16-17. 

Plaintiffs argument aiso does not eliminate Dutch and Japanese 
imports as a cause of material injury. The Commission is not to 
weigh causes of injury, but is to determine whether the dumped im- 
ports contribute to material injury. Wieland Werke, 13 CIT at ——, 
718 F. Supp. at 56; Granges Metallverken, 13 CIT at ——, 716 F. 
Supp. at 24-25; Citresuco Paulista S.A. vy. United States, 12 CIT 
——, 704 F. Supp. 1075, 1101 (1988). Accordingly, the imports under 
investigation need not be the only cause of harm. Wieland Werke, 
13 CIT at ——, 718 F. Supp. at 56; Florex v. United States, 13 CIT 
——, 705 F. Supp. 582, 593 (1989). Although they recognized the ex- 
istence of other factors, the Commissioners found that the subject 
imports contributed to the harm experienced by the domestic indus- 
try. Id. at 17. 

The Court finds the Commissioners’ causation analysis to be sup- 
ported by the record and in accordance with law. Plaintiffs have of- 
fered alternative interpretations of the evidence, but have failed to 
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show that this analysis does not rest upon “such relevant evidence 
as a reasonable mind might accept as adequate to support a conclu- 
sion.” Matsushita Elec. Indus. Co. v. United States, 3 Fed. Cir (T) 44, 
51, 750 F.2d 927, 933 (1984) (quoting Consolidated Edison Co. v. 
NLRB, 305 U.S. 197, 229 (1938)). 


D. Burden of Proof: 

In the conclusion of their determination, Commissioners Eckes 
and Lodwick state “we are not persuaded that the imports under in- 
vestigation were not a cause of material injury to the domestic in- 
dustry.” USITC Pub. 2099 at 21. Plaintiffs argue that this state- 
ment indicates the Commissioners improperly shifted the burden of 
proof to the plaintiffs to show that imports were not a cause of ma- 
terial injury. 

At the beginning of their causation analysis, the Commissioners 
stated that the Commission “is to determine whether imports sub- 
ject to investigation are a cause of material injury, as defined by the 
statute.” Id. at 16-17; see 19 U.S.C. § 1677(7)A) (1988). Their ensu- 
ing analysis demonstrates that the Commissioners based their find- 
ing on evidence that the imports were a cause of material injury 
rather than being unpersuaded to the contrary. 

The Court holds that the material injury determination of Com- 
missioners Eckes and Lodwick is supported by substantial evidence 
on the record and is otherwise in accordance with law. 


Ill. Threat of Material Injury Determination: 


Since they found material injury, Commissioners Eckes and 
Lodwick did not provide a separate threat analysis. Of the four re- 
maining commissioners, only Commissioner Rohr found a threat of 
material injury to a domestic industry. 

Plaintiffs challenge Commissioner Rohr’s threat determination 
on four grounds: (1) the Commissioner improperly analyzed the im- 
pact of Dutch and Japanese imports jointly, (2) the determination is 
unsupported by substantial evidence on the record and is not in ac- 
cordance with law, (3) the Commissioner never determined that any 
threat of material injury was real and imminent, and (4) the “but 
for” analysis was based on a material mistake of fact. 


A. Analysis of Joint Impact: 


Under 19 U.S.C. § 1677(7XC\iv), the Commission must cumulate 
the volume and price effects of imports in its material injury analy- 
sis when the imports compete with each other and with the domes- 
tic like product. Asociacion Colombiana de Exportadores de Flores v. 
United States, 12 CIT ——, 693 F. Supp. 1165, 1171 (1988) (Asocol- 
flores I). Although this provision does not cover a threat determina- 
tion, case law permits cumulation in “appropriate threat of materi- 
al injury investigations.” Asociacion Colombiana de Exportadores de 
Flores v. United States, 12 CIT ——, 704 F. Supp. 1068, 1070 (1988) 
(Asocolflores II); Asocolflores I, 12 CIT at ——, 693 F. Supp. at 1172 


U.S. COURT OF INTERNATIONAL TRADE 23 


(in threat determinations, the Commission is not prohibited from 
cumulating in appropriate cases).! 

Noting the court’s decision in Asocolflores I, Commissioner Rohr 
stated: 


I do not feel that cumulation, at least cumulation in the formal 
sense it is used by the Commission in the evaluation_of causa- 
tion in a present injury analysis, is proper in the context of 
threat. 


USITC Pub. 2099 at 32 n.11. (emphasis added). He chose, however, 

to consider the effects of Japanese and Dutch imports jointly, 

explaining: 
I also recognize that situations may arise in which each of two 
countries might have potential impacts on the domestic indus- 
try which do not individually threaten the industry, but which 
when they occur simultaneously, do have such a sufficiently 
large injurious impact. This is not formal cumulation because I 
do not try to cumulate the individual components of the statu- 
tory threat factors. I am making an individual assessment of 
the potential impact of each country and only then considering 
joint impacts. 


Id. (emphasis added). 

Plaintiffs argue that “[hJaving already clearly decided * * * that 
cumulation in the context of threat would not be appropriate, Com- 
missioner Rohr’s only option was to consider the impact of imports 
from The Netherlands and the impact of imports from Japan sepa- 
rately.” Plaintiffs Brief at 85. Plaintiffs allege, therefore, that the 
Commissioner abused his discretion when he chose to “chart a new 
path, disregarding past agency practice, to initiate a new practice of 
considering imports ‘additively.’ ” Jd. at 84. 

The Commissioner did not decide that cumulation in the context 
of threat was inappropriate. Rather, the Court understands the 
Commissioner’s statement to mean that he was unable to cumulate 
in the formal sense of a material injury analysis, as is det forth in 
the statute. USITC Pub. 2099 at 32 n.11. 

The plaintiffs’ second argument that the Commissioner engaged 
in something other than a cumulative analysis is unpersuasive. Ir- 
respective of the label attached to this analysis, by assessing the ef- 
fects of the imports together, the Commissioner cumulated in the 
context of a threat analysis, which the Asocolflores cases held to be 
permissible when appropriate. 

Plaintiffs next submit that cumulation in this instance is an 
abuse of discretion because, under the contributing effects standard 
used by the Commission prior to enactment of the cumulation stat- 
ute in 1984, there has to be a showing that the intent and capability 
of Japan and The Netherlands to increase exports to the United 

IWhile this case is governed by prior law, the Omnibus Trade and Competitiveness Act of 1988, Pub. L. 


100-418, 102 Stat. 1107 (1988) permits the Commission in investigations after August 23, 1988 to cumulate where 
practicable in a threat analysis if the basic conditions for cumulation for material-injury investigations exist. 
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States was comparable. Plaintiff's Reply at 29, 33-34; Tr. 120. Plain- 
tiffs offer no convincing authority for requiring application of pre- 
1984 Commission practice regarding cumulation in material injury 
analyses to cumulation in the threat context employed in an inves- 
tigation commenced in 1987. 

The question remains whether the Commissioner properly consid- 
ered the joint impact of the Dutch and Japanese imports under the 
circumstances of this investigation. Asocolflores I states that “cu- 
mulation cannot be used for all phases of the threat investigation,” 
and lists several of the statutory threat factors in which cumulation 
may not be feasible. Asocolflores I, 12 CIT at ——, 693 F. Supp. at 
1172. The Commissioner recognized that certain threat factors were 
not amenable to cumulation. He states: 

I do not try to cumulate the individual components of the statu- 
tory threat factors. I am making an individual assessment of 
the potential impact of each country and only then considering 
joint impacts. 
Id. Thus, the Commissioner did not jointly assess those factors he 
found were not proper for cumulation in this case. 

The Court holds that the Commissioner did not abuse his discre- 
tion in assessing the effects of Dutch and Japanese imports jointly 
in his threat analysis. 


B. Statutory Threat Factors: 

The plaintiffs also contest the Commissioner’s analysis of market 
penetration, productive capacity, price suppression and depression, 
capacity utilization, and product-shifting under 19 U.S.C. 
§ 1677(7XF Xi). 

As it deals with the projection of future events, a threat analysis 
is inherently less amenable to quantification than the material in- 
jury analysis. Hannibal Indus. v. United States, 13 CIT ——, 710 F. 
Supp. 332, 338 (1989); Rhone Poulenc, S.A. v. United States, 8 CIT 
47, 59, 592 F. Supp. 1318, 1329 (1984). 

Commissioner Rohr began his threat analysis with an evaluation 
of the condition of the domestic industry. He found that the domes- 
tic industry, while not experiencing material injury, was “not very 
profitable” and was “extremely vulnerable” to the extent that 
whether Dutch imports alone would cause material injury was a 
“close question.” USITC Pub. 2099 at 34-35. In light of this per- 
ceived extreme vulnerability, the Commissioner evaluated the eco- 
nomic factors the Commission is directed to consider under 19 
U.S.C. § 1677(7F\i). He concluded that the combined effect of Japa- 
nese and Dutch imports constituted a threat of material injury. He 
based this determination on five factors: (1) increases in market 
penetration rising to an injurious level, (2) increases in foreign ca- 
pacity likely to result in a significant increase in imports to the 
United States, (3) price suppression or depression of the domestic 
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product, (4) underutilized foreign capacity, and (5) the capability of 
shifting production. 


1. Increased Market Penetration: 


a. Rapid Increase: 


Under 19 U.S.C. § 1677(7)(F\i)IID, the Commission is directed to 
consider “any rapid increase in United States market penetration 
and the likelihood that the penetration will increase to an injurious 
level * * *.” Here, the Commissioner stated that: 


I cannot characterize the increase in market penetration of ei- 
ther country as rapid. Japanese import penetration did in- 
crease steadily from 1984 to 1986 before falling slightly in 1987 
and considerably in the interim period. Dutch import penetra- 
tion rose from 1984 to 1985 before falling slightly in 1986 and 
even more slightly in 1987. I also note, however, that 1987 
figures may have been affected by the suspension of liquidation 
and preliminary duties that went into effect in September of 
1987. 


USITC Pub. 2099 at 33. 

Plaintiffs argue that in order for increased market penetration to 
serve as a factor supporting an affirmative threat determination, 19 
U.S.C. § 1677(7F\iTID requires the increase to be rapid. Since the 
Commissioner found that the increase in Japanese and Dutch pene- 
tration was not rapid, plaintiffs assert that his reliance on this fac- 
tor is contrary to law. 

The Commission has considerable discretion to consider factors in 
its threat analysis other than those listed under 19 U.S.C. 
§ 1677(7)F (i). That provision states: 

In determining whether an industry in the United States is 
threatened with material injury * * * the Commission shall 
consider, among other relevant economic factors * * *. 


19 U.S.C. § 1677(7F)G) (1988) (emphasis added). Additionally, 19 
U.S.C. § 1677(7XF\iXVID permits consideration of “any other de- 
monstrable adverse trends.” Therefore, the Commissioner could 
consider an increase in market penetration in making his 
determination. 

Plaintiffs also assert that the record does not support a finding of 
threat based in part on increased import penetration. The Court dis- 
agrees. The record shows that United States consumption of com- 
bined Dutch and Japanese imports rose in volume from 5.2 percent 
in 1984 to 7.1 percent in 1986, thereafter falling to 6.6 percent in 
1987. Id. at a-35. Thus, while import penetration decreased in the 
last year of the investigation, the record shows a rise over the pre- 
ceding three-year period. In addition, the import penetration level 
in 1987, while falling, was still higher than in 1984. 
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b. Date of Suspension of Liquidation: 

In an attempt to explain the 1987 decrease in domestic market 
penetration by Dutch and Japanese imports, the Commissioner stat- 
ed that the figures “may have been affected by the suspension of 
liquidation and preliminary duties that went into effect in Septem- 
ber of 1987.” USITC Pub. 2099 at 33. Suspension of liquidation actu- 
ally occurred in February 1988. Plaintiffs argue that this misstate- 
ment is a material mistake of fact requiring a remand. The govern- 
ment and defendant-intervenors counter that the Commissioner did 
not rely on this factor and the error is harmless. 

Import levels may drop following an affirmative preliminary 
dumping determination because liquidation of entries is suspended 
and importers must deposit estimated duties. See 19 U.S.C. 
§ 1673b(d) (1988). Thus, the date of suspension of liquidation may be 
a significant factor in an analysis of market penetration. The Court 
is, however, unable to ascertain to what extent the Commissioner 
relied on this factor in his analysis and whether his conclusion 
would have been different had he known the actual date of suspen- 
sion of liquidation. Therefore, the government’s argument may be 
only a post-hoc rationalization. The Court remands to reconsider 
market penetration by the imports in light of the suspension of liq- 
uidation in February 1988. See Kurzon v. United States Postal Serv., 
539 F.2d 788, 796 (1st Cir. 1976) (a remand is appropriate when “the 
court is in substantial doubt whether the administrative agency 
would have made the same ultimate finding with the erroneous 
finding removed from the picture”). 


2. Productive Capacity: 


While the Commissioner cautioned that capacity figures available 
on Dutch and Japanese brass producers were not very probative as 
to production limits due to the ease of shifting production from oth- 
er brass products, he found a total increase in Japanese capacity of 
about six percent between 1984 and the end of 1987. USITC Pub. at 
32-33. Thereafter, Japanese capacity decreased 1.88 percent in the 
first quarter of 1988 compared to the same period in 1987. Id. at 
a-30. The Commissioner noted that while the overall increase was 
very moderate, “it is * * * clear that, given the overall decline in 
Japanese home market sales, the increase must be devoted to ex- 
ports, either to the United States or other foreign countries.” Jd. at 
33. The Commissioner also stated that Dutch capacity remained sta- 
ble until 1987 when there was a small increase, but that Dutch 
home-market sales increased steadily. Id. 

Plaintiffs do not contest the Commissioner’s finding of expansion 
in Japanese productive capacity during the first four years of the 
investigation and in Dutch capacity in 1987. Rather, they challenge 
the significance of the increases. As previously stated, the Commis- 
sioner has broad discretion to determine the significance of the fac- 
tors he considers. Copperweld Corp. v. United States, 12 CIT ——, 
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682 F. Supp. 552, 562 (1988); Maine Potato Council v. United States, 
9 CIT 293, 300, 613 F. Supp. 1237, 1244 (1985). The Court finds that 
the Commissioner did not abuse his discretion in considering these 
increases as a factor in his affirmative determination. 

Plaintiffs’ assert that it was speculative to conclude that in- 
creases in Japanese capacity would be devoted to additional exports. 
The Court notes that when Japanese capacity expanded there was a 
concurrent overall increase in exports. Conf. R. 48 at A-43-A-44. 
Given this increase and the total decrease in Japanese home-mar- 
ket sales of approximately eight percent from 1984 to 1987, the 
Commissioner could reasonably assume that expanded Japanese ca- 
pacity would be devoted to exports. See USITC Pub. 2099 at a-30. 

Plaintiffs also claim: 


There is absolutely no evidence in the record which indicates 

that any increase in Japanese exporters’ capacity would result 

po increased exports of the subject merchandise to the United 
tates. 

To the contrary, there is evidence in the record to indicate 
that the Japanese exporters’ unused capacity would be directed 
at the burgeoning Asian electronics assembly markets, not at 
the United States market. 


Plaintiffs’ Brief at 92. The government counters that the percentage 
of Dutch and Japanese brass devoted to the United States market 
remained fairly stable, which indicated that a portion of the in- 
crease in exports would go to the United States. Defendant’s Brief 
at 53. 

Evidence in the record may support either the plaintiffs’ or the 
government’s positions. See, e.g., USITC Pub. 2099 at a-29; Conf. R. 
48 at A-43, A-44, Tables 11-12. The Commissioner, however, never 
explicitly stated whether an increase in exports resulting from ex- 
panded Japanese capacity will be sent to the United States market. 
Rather, he stated only that increased exports “must be devoted ei- 
ther of the United States or other foreign countries.” See USITC 
Pub. 2099 at 33 (emphasis added). 

As suggested by the government, the Court might infer that the 
Commissioner concluded some additional Japanese exports would 
go to the United States. Defendant’s Brief at 53. Should an affirma- 
tive threat determination be based in part on this factor, it would 
be better practice to have an explicit statement on this issue rather 
than leaving the Court to make this inference. As the Court is re- 
manding this determination for reconsideration of market penetra- 
tion, the Court also requests an explicit statement with some analy- 
sis whether increased capacity is likely to result in a significant in- 
crease in exports to the United States. 
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3. Price Depression and Suppression: 
Under 19 U.S.C. § 1677(7)F iTV), the Commission is directed to 
consider: 
the probability that imports of the merchandise will enter the 
United States at prices that will have a depressing or sup- 
pressing effect on domestic prices of the merchandise. 


Plaintiffs challenge the Commissioner’s analysis of underselling by 
the imports, and a rise in 1987 domestic prices. 


a. Underselling: 

The Commissioner found that the data on the Japanese brass in- 
dustry show “a consistent pattern of underselling.” USITC Pub. 
2099 at 33. Plaintiffs contest this finding, but offer identical argu- 
ments used against the finding by Commissioners Eckes and 
Lodwick of pervasive underselling by Japanese imports. Moreover, 
these findings are based on the same evidence. As the Court stated 
with respect to pervasive underselling, instances of overselling do 
not preclude the Commission from finding a consistent pattern of 
underselling. Supra at 23. 

Unlike Commissioners Eckes and Lodwick who found that Dutch 
imports also showed a pattern of pervasive underselling, Commis- 
sioner Rohr stated that data for the Dutch was “mixed, showing 
consistent underselling for some products and consistent overselling 
for others.” Jd. Plaintiffs again argue that under Copperweld Corp. 
v. United States, 12 CIT ——, 682 F. Supp. 552 (1988), there can be 
no price suppression or depression of domestic prices when imports 
show a mixed pattern of overselling and underselling. The Court 
disagrees with the plaintiffs’ characterization of the holding in that 
case. See supra at 23. Copperweld upheld a negative material-injury 
determination when the Commission found no consistent pattern of 
underselling. Copperweld, 12 CIT at ——, 682 F. Supp. at 565. 

Here, the Commissioner found the domestic industry to be ex- 
tremely vulnerable. USITC Pub. 2099 at 32. Since Commissioner 
Rohr has broad discretion to determine the significance of the fac- 
tors he considers, Copperweld, 12 CIT at ——, 682 F. Supp at 564, 
the Court holds that, in this instance, he could find that a mixed 
pattern of underselling and overselling by Dutch imports could 
have a suppressive or depressive effect on domestic prices. 

b. Decline in Domestic Fabrication Prices: 

The Commissioner noted a substantial rise in domestic prices in 
1987 despite the presence of the dumped imports. He discounted 
this rise, however, stating that these data were misleading: 

[t]he prices include the raw metals price, which is essentially a 
pass through on the selling price. While difficult to gauge, it 
seems possible that the fabrication price, that is the price 
charged for fabricating the brass sheet and strip from the basic 
brass did not increase or may actually have decreased in 1987. 


USITC Pub. 2099 at 33 (footnote omitted). 
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Plaintiffs claim that the Commissioner erred in assuming that 
fabrication prices may have declined because the record shows a in- 
crease in non-toll fabrication prices and, therefore, the imports 
could have no suppressive or depressive effect on domestic prices. 

The Commissioner considered the rise in domestic prices but dis- 
missed it as non-probative. The record supports the Commissioner’s 
analysis. Evidence shows that the price of metal increased 70 per- 
cent from the last quarter of 1986 through the first quarter of 1988. 
Conf. R. 48 at A-53; see also Conf. R. 36 at Exhibit 12. The record 
also shows that the increase in 1987 non-toll selling prices is attrib- 
utable primarily to passing through increases in metal costs rather 
than to any change in fabrication costs. Cong. R. 48 at A-58, A-62. 
There is also evidence that toll prices, which are based mainly on 
fabrication costs, declined in 1987, and that domestic gross profit 
margins were lower in 1987 than in 1984 despite higher prices. Jd. 
at A-60, Table 16; USITC Pub. 2099 at a-21, Table 6. 


4. Capacity Utilization: 

The Commissioner considered Japanese and Dutch capacity utili- 
zation and found that “there appears to be substantial and increas- 
ing underutilization by the Japanese industry, while the Dutch in- 
dustry is operating at extremely high capacity utilization rates.” 
USITC Pub. 2099 at 33. 

Plaintiffs again argue that the record shows no evidence that any 
portion of unused Japanese capacity will be directed at the United 
States market. The Court has already addressed this issue supra at 
37-38, and requests a more explicit statement on this point. 


5. Product Shifting: 


Under 19 U.S.C. § 1677(7(F)G)(VIID, the Commission must 
consider: 


the potential for product-shifting if production facilities owned 
or controlled by the foreign manufacturers, which can be used 
to produce products subject to [dumping] investigation(s) * * * 
or to final [antidumping] orders * * *, are also used to produce 
the merchandise under investigation. 


Nothwithstanding high Dutch capacity utilization, Commissioner 
Rohr stated that: 


The Dutch company in this investigation is the subsidiary of a 
Swedish company and Swedish exports to the United States are 
covered by a recently issued dumping duty. While counsel de- 
nied any product shifting, that is not the point. There is no evi- 
dence that the company does not possess the capability of ser- 
vicing customers from either facility. This would free additional 
era from the Dutch company for export to the United 
tates. 


USITC Pub. 2099 at 33-34 n.14. 
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Citing testimony of an executive of Metallverken Nederland, 
plaintiffs allege that a shift in production from the Swedish parent 
to the Dutch subsidiary is “sheer speculation.” See R. 21, at 110. 
The testimony of a witness is not dispositive. The Commission has 
authority to weigh all evidence relevant to intent and to reject the 
testimony of representatives of interested parties when warranted. 
American Permac, Inc. v. United States, 10 CIT 719, 724, 656 F. 
Supp. 1228, 1233 (1986), aff'd 831 F.2d 269 (Fed. Cir. 1987), cert, dis- 
missed, 108 S. Ct. 1067 (1988). 

The Commission must consider the potential for product shifting 
when production facilities owned by a foreign company can produce 
a product subject to an antidumping duty order and produce the im- 
ports under investigation. 19 U.S.C. § 1677(7XF\iXVIID (1988). 
Metallverken Nederland is the subsidiary of a Swedish company, 
Metallverken AB. USITC Pub 2099 at a-29. Exports of brass sheet 
and strip to the United States by the Swedish parent are subject to 
an antidumping order. Jd. The Commissioner could, therefore, con- 
clude that Metallverken had the capability to shift production. 

Plaintiffs assert that under 19 U.S.C. § 1677(7XF\iX(VIID, the 
Commission is to determine the potential not the capability for 
product shifting. The fact that the Commission did not use the pre- 
cise statutory language is not fatal to his determination. Negey 
Phosphates, Ltd. v. United States Dept. of Commerce, 12 CIT ——, 
699 F. Supp. 938, 947 (1988); American Spring Wire Corp. v. United 
States, 8 CIT 20, 23, 590 F. Supp. 1273, 1277 (1984), aff'd sub nom. 
Armco, Inc. v. United States, 3 Fed. Cir. (T) 123, 760 F.2d 249 (1985). 


6. Other Factors: 


Finally, plaintiffs allege that the statutory factor dealing with do- 
mestic inventories does not support an affirmative threat determi- 
nation. Commissioner Rohr considered this factor but explicitly dis- 
missed it as not being significant. USITC Pub. 2099 at 33. While 19 
U.S.C. § 1677(7F Xi) directs the Commission to consider the listed 
relevant economic factors, there is no requirement that an affirma- 
tive determination be based upon an affirmative finding as to all 
the factors. National Ass’n of Mirror Mfrs. v. United States, 12 CIT 
——,, 696 F. Supp. 642, 645 (1988). 


C. Real and Imminent Threat of Material Injury: 


An affirmative material injury determination, must “be made on 
the basis of evidence that the threat of material injury is real and 
that actual injury is imminent.” 19 U.S.C. § 1677(7)F ii) (1988). The 
Commissioner concluded that: 


Evaluating all the evidence together, I conclude that the Japa- 
nese industry could easily send substantially greater quantities 
of imports to the United States at prices that would have a sig- 
nificant price depressing or suppressing effect. I further con- 
clude that the Dutch industry could also send additional quan- 
tities of brass sheet and strip to the United States, although in 
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much smaller quantities than the Japanese. Such imports will 
have some, though smaller suppressive effects than the Japa- 
nese products. 

Finally, I must evaluate whether the projected effect of these 
imports is likely to be injurious, that is lead to conditions in the 
domestic industry that would properly be characterized as ma- 
terial injury. I note that the condition of the domestic industry 
is extremely vulnerable to material injury. In the context of 
that condition, I conclude that the projected impact of Japanese 
imports could easily push the domestic industry over the line 
into material injury. Standing alone, the projected impact of 
Dutch imports might not have such an effect. The small in- 
crease and the small price effects might not push even the vul- 
nerable industry across the line. That is, admittedly, a close 
question. 


USITC Pub. 2099 at 34 (emphasis added). 

Plaintiffs argue that a finding that Dutch and Japanese produc- 
ers “could easily send” increased exports to the United States which 
“could easily push the domestic industry over the line into materiel 
injury” does not indicate that the increase in imports was real and 
imminent. Plaintiffs claim that the Commissioner found, at most, 
the mere possibility of injury at some remote time in the future. 

Although the Commissioner did not use the term “real and immi- 
nent,” he need not use the precise statutory language in his find- 
ings as long as the basis of his determination is reasonably discern- 
able. Negev Phosphates, Ltd. v. United States Dept. of Commerce, 12 
CIT ——, 699 F. Supp. 938, 947 (1988); Citrosuco Paulista, S.A. v. 
United States, 12 CIT ——, 704 F. Supp. 1075, 1094 (1988); Ameri- 
can Spring Wire Corp. v. United States, 8 CIT 20, 23, 590 F. Supp. 
1273, 1277 (1984), aff'd sub nom. Armco, Inc. v. United States, 3 Fed. 
Cir. (T) 123, 760 F.2d 249 (1985); British Steel Corp. v. United States, 
8 CIT 86, 98, 593 F. Supp. 405, 414 (1984). . 

The Commissioner stated that he was to determine whether the 
effect of the imports is “likely to be injurious” and that the threat 
must occur “within a reasonably imminent time frame,” USITC 
Pub. 2099 at 32, 34. These statements and the ensuing analysis may 
be sufficient for the Court to infer that the Commissioner found the 
threat to be real and imminent. Since the Court has already or- 
dered a remand which may affect this question and in order to elim- 
inate any possible doubt as to the Commissioner’s meaning, the 
Court requests a more specific statement whether there is a real 
and imminent threat of material injury. 


D. “But For” Analysis: 


As required by 19 U.S.C. § 1673d(b\(4XB), Commissioner Rohr 
stated he would have found material injury “but for” the suspen- 
sion of liquidation of entries of the dumped imports, but again mis- 
stated the date of the suspension of liquidation. USITC Pub. 2099 at 
34. See supra at 35. Plaintiffs claim that Commissioner Rohr’s af- 
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firmative “but for” finding is, therefore, based on a material mis- 
take of fact. 

The statute requires a “but for” analysis in the event the Com- 
mission finds no material injury but concludes that a threat of ma- 
terial injury exists. 19 U.S.C. § 1673d(b)(4)\(B) (1988). The purpose of 
this requirement is to determine whether Commerce is tc impose 
antidumping duties from the date of suspension of liquidation or 
from publication of the final affirmative Commission determina- 
tion. See 19 U.S.C. § 1673e(b) (1988). 

When an affirmative Commission determination consists of a 
combination of affirmative votes on material injury and threat, cou- 
pled with an affirmative “but for” finding, the statute provides that 
antidumping duties are to be imposed as of the date of suspension of 
liquidation. 19 U.S.C. § 1673e(b)(1) (1988). The statute and the legis- 
lative history are, however, silent on how Commerce is to proceed 
under this scenario in the event of a negative “but for” finding. See 
S. Rep. No. 249, 96th Cong., 1st Sess. 76-77, reprinted in 1979 US. 
Code Cong. & Admin. News 381, 462-43. In such a case, Commerce’s 
practice is to disregard the “but for” finding when less than a ma- 
jority of the affirmative votes were based on a finding of threat of 
material injury, and to impose antidumping duties from the date of 
suspension of liquidation. See, e.g., Industrial Belts and Components 
and Parts Thereof, Whether Cured or Uncured, From Italy, Japan, 
Singapore, and The Federal Republic of Germany 54 Fed. Reg. 
25,313-17 (June 14, 1989) (Commerce antidumping order); 54 Fed. 
Reg. 24,430, 24,431 n.6 (June 7, 1989) (Commission determination); 
Light-Walled Rectangular Pipes and Tubes From Argentina, 54 Fed. 
Reg. 22,794 (May 26, 1989) (Commerce antidumping order); 54 Fed. 
Reg. 22,635 (May 25, 1989) (Commission determination); Frozen Con- 
centrated Orange Juice From Brazil, 52 Fed. Reg. 16,426 (May 5, 
1987); 52 Fed. Reg. 15,566 (April 29, 1987); Certain Welded Carbon 
Steel Pipes and Tubes From Turkey, 51 Fed. Reg. 7,984 (March 7, 
1986) (Commerce antidumping order against Turkish imports); 51 
Fed. Reg. 7,342 (March 3, 1986) (Commission determination); 50 
Fed. Reg. 50,821 (Dec. 12, 1985) (Commerce antidumping order 
against Thai imports). Following this practice, Commerce would im- 
pose the antidumping duties as of the date of suspension of liquida- 
tion regardless of the outcome of Commissioner Rohr’s “but for” 
finding. 

While plaintiffs argue Commerce’s practice is an abuse of discre- 
tion, this Court must accord a high degree of deference to an agen- 
cy’s interpretation of the statutes it administers. American Lamb 
Co. v. United States, 4 Fed. Cir. (T) 47, 54, 785 F.2d 994, 1001 (1986) 
(“substantial weight”); Smith-Corona Group, Consumer Prods. Div., 
SCM Corp. v. United States, 1 Fed. Cir. (T)130, 145, 713 F.2d 1568, 
1582 (1983), cert. denied, 465 U.S. 1022 (1984) (“tremendous 
deference’’). 
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Given the lack of a discernable legislative intent, the Court finds 
that Commerce’s practice in assessing antidumping duties under 19 
U.S.C. § 1673e(b) based upon the findings of a majority of the af- 
firmative votes in the event of a negative “but for” finding, is rea- 
sonable and not an abuse of discretion. Therefore, the Court holds 
that Commissioner Rohr’s mistake of fact on the date of the suspen- 
sion of liquidation in his “but for” analysis is harmless error. 


CoNCLUSION 


The Court remands for reconsideration of the determination in a 
manner consistent with this opinion. The Commission shall file its 
remand determination with the Court within 30 days. Plaintiffs and 
the defendant-intervenors are granted 20 days to file comments on 
the remand determination. The Commission may respond to any 
comments filed within 10 days. 
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OPINION 


CarMAN, Judge: Plaintiff, Aladdin International Corp. (Aladdin), 
challenges the United States Customs Service’s (Customs or the gov- 
ernment) classification of a plastic lunch box and beverage flask im- 
ported by Aladdin from Brazil. Jurisdiction lies under 28 U.S.C. 
§ 1581(a) (1982). The parties have cross-moved for summary 
judgment. 

Customs classified the lunch box and beverage flask as an entire- 
ty under the provision for “Luggage * * * Of other material * * * 
Other * * * Other * * *” item 706.62, of the Tariff Schedules of the 
United States (TSUS), with a duty of 20 percent ad valorem. Alad- 
din claims the lunch box and beverage flask are properly classified 
together as an entirety under TSUS item A772.15, as “{aJrticles 
chiefly used for preparing, serving, or storing food or beverages, or 
food or beverage ingredients * * * of rubber or plastics * * *Other,” 
free of duty pursuant to the Generalized System of Preferences. In 
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the alternative, Alladin claims the lunch box and beverage flask 
should be classified as separate articles of commerce under the 
same provision, item A772.15, TSUS. Aladdin also contends its 
claimed classification should prevail over the government’s classifi- 
cation by application of the rule of relative specificity. Aladdin re- 
quests judgment directing Customs to reliquidate the entry accord- 
ingly and dismissing the government’s summary judgment motion. 

The government claims that its classification was correct, Alad- 
din’s proposed classification is less specific than Customs’ classifica- 
tion, the merchandise was properly classified as an entirety and 
Aladdin has generally failed to overcome the presumption of cor- 
rectness attaching to Customs’ classification. The government seeks 
affirmance of its classification and judgment granting its summary 
judgment motion and dismissing the action. 

On the basis of the arguments of the parties, the papers submit- 
ted and all other proceedings had herein, this Court finds that sum- 
mary judgment is appropriate as there are no genuine material 
facts in issue. While the Court finds that the merchandise in ques- 
tion does not comprise an entirety, it finds Aladdin has not over- 
come the presumption of correctness concerning the lunch box, 
which was properly classified by the government as luggage under 
TSUS item 706.62. Aladdin has overcome the presumption of cor- 
rectness concerning the beverage flask, which is properly classified 
under TSUS item A772.15, for plastic articles chiefly used for stor- 
ing or serving food or beverages. 


BACKGROUND 


By stipulation the parties have agreed to the following facts. 

The merchandise in issue is a plastic container and beverage 
flask imported from Brazil, each part of which is in chief value of 
plastic. The plastic container, or in common parlance, the lunch 
box,! has a secure clasp to keep the box closed, an adjustable carry- 
ing strap that can be used as a handle or as an over the shoulder 
carrying strap, and is fitted with a divider which is designed to hold 
the beverage flask in a particular place within the box. An illustra- 
tion, intended to appeal to children, appears on one side of the 
container. 

The plastic beverage flask is designed to assist in retaining the 
heat or cold of the liquid or food stored in it. It has a screw top 
which when removed reveals a screw lid with a movable spout. The 
spout permits the insertion of a straw for the convenience of remov- 
ing liquids or allows the liquid to be poured out of the flask. The 
flask may also be used to store food which can be reached by remov- 


\The parties were unable to agree on an acceptable term for the “plastic container.” See Stipulation at 1 n.1. 
Aladdin refers to it as a “sandwich box”; the government refers to it as a “lunch box kit.” A representative sam- 
ple of the imported merchandise was submitted to the Court for examination. After careful examination this 
Court concludes the item is none other than a typical plastic lunch box reminiscent of childhood and the Court 
will refer to it as such. 
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ing the lid that contains the spout. The flask is also decorated with 
an illustration carrying out the theme appearing on the lunch box. 

The imported merchandise is of the type used by young children 
to carry lunch or snacks to school or to activities away from home. 
Pre-teenage children chiefly use the lunch box to carry or store food 
until it is ready to be consumed. The beverage flask is chiefly used 
by pre-teenage children as a storage and serving container for bev- 
erages and food. 

The parties have also agreed that Aladdin has met all the re- 
quirements for duty-free treatment under the General System of 
Preferences should the merchandise be reclassified under Aladdin’s 
claimed alternative. 


Classified Under: 
Schedule 7, part 1, subpart D, item 706.62 provides: 
Luggage and handbags, whether or not fitted with bottle, din- 


ing, drinking, manicure, sewing, traveling, or similar sets * * *. 
* * * * * * * 


* * * * * * * 
Cieeicts 5 96. 2 dete eth Jt ee. 
CONE cent cc. erat enema 20% ad val. 


Alternative Claimed by Plaintiff: 
Schedule 7, part 12, subpart C, item A772.15 provides: 


Article chiefly used for preparing, serving, or storing food or 
beverages, or food or beverage ingredients; and household arti- 
cles not specially provided for; all the foregoing of rubber or 
plastics * * *. 


Salt, pepper, mustard, and ketchup dispensers, and similar 
MIGNONGENE:, <; >. ax.aamnctercmentiekd debs Wd eee 


Plates, cups, saucers, soup bowls, cereal bowls, sugar bowls, 
creamers, gravy boats, serving dishes, and platters ........ 


DIscuUSSION 


This Court may properly grant summary judgment “only where 
there is no genuine issue of material fact and the movant is entitled 
to judgment as a matter of law.” Canadian Fur Trappers Corp. v. 
United States, 884 F.2d 563, 565 (Fed. Cir. 1989) (quoting Mingus 
Constructors, Inc. v. United States, 812 F.2d 1387, 1390 (Fed. Cir. 
1987)). A presumption of correctness exists in favor of Customs’ 
classification of an imported product and the burden of proof rests 
upon the party challenging the classification. 28 U.S.C. § 2639(a)\(1) 
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(1982); Jarvis Clark Co. v. United States, 2 Fed. Cir. (T) 70, 75, 733 
F.2d 873, 878, reh’q denied, 2 Fed. Cir. (T) 97, 739 F.2d 628 (1984). 

The presumption of correctness pertains not only to Customs’ fi- 
nal classification, but also to every element necessary to support its 
determination. United States v. New York Merchandise Co., Inc., 58 
CCPA 53, 58, C.A.D. 1004, 435 F.2d 1315, 1318 (1970); Schott Optical 
Glass, Inc. v. United States, 82 Cust. Ct. 11, 15, C.D. 4783, 468 F. 
Supp. 1318, 1320, aff'd, 67 CCPA 32, C.A.D. 1239, 612 F.2d 1283 
(1979). In order to determine whether Customs’ classification is cor- 
rect, this Court must consider Customs’ classification both indepen- 
dently and in comparison with the plaintiffs alternatives. Jarvis 
Clark, 2 Fed. Cir. (T) at 75, 733 F.2d at 878. 


ENTIRETIES DOCTRINE 


The preliminary issue before this Court is whether Customs prop- 
erly classified the imported merchandise as an entirety. 

In general, the case law teaches that articles will be treated as an 
entirety if the articles, when combined, result in a new article that 
has a character or use distinct from that of the articles alone. E.M. 
Stevens Corp. v. United States, 49 Cust. Ct. 203, 204, Abs. 66971 
(1962), appeal dismissed, 53 CCPA 155 (1966). Further, if one part is 
“merely incidental to the predominant part insofar as the character 
or use of the combination is concerned,” the parts will be considered 
an entirety. Id. In contrast, “if the imported articles, when com- 
bined, nevertheless retain their individual identities and do not be- 
come subordinated to the whole, then the articles are not dutiable 
as an entirety.” Mattel, Inc. v. United States, 8 CIT 323, 324-25 
(1984) (citing Donalds, Ltd., Inc. v. United States, 32 Cust. Ct. 310, 
315, C.D. 1619 (1954)). 

Due to the myriad factual variations of importations, the con- 
tours of the entireties doctrine have evolved on a case by case basis. 
In interpreting the case law applying the entireties doctrine, this 
Court is mindful of the overriding concern to effectuate the intent 
of Congress. Miniature Fashions, Inc. v. United States, 54 CCPA 11, 
16, C.A.D. 894 (1966). 

The court has taken various factors into consideration in deter- 
mining whether articles constitute entireties. In United States v. 
John Wanamaker, Philadelphia, Inc., 20 CCPA 367, 369 (1933) the 
court considered whether the articles had a natural affinity or rela- 
tion to each other or whether one article was essential to the com- 
pleteness of the other. Whether parts were designed to be joined or 
sold as separate articles of commerce was taken into consideration 
in Altman & Co. v. United States, 13 Ct. Cust. App. 315, 318 (1925). 
Additionally, whether the merchandise is designed, packaged, sold 
and purchased as a unit has been examined, but not found to be de- 
terminative of the entirety inquiry. Determined Productions, Ince. v. 
United States, 10 CIT 131, 132 (1986); United States v. Altray Co., 54 
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CCPA 107, 110, C.A.D. 919 (1967); Lang Co. v. United States, 15 
CCPA 341, 342 (1927); Mattel, 8 CIT 323. 

In Altray, the Court determined that miniature artificial Christ- 
mas trees adhesively affixed at their bases to foil wrapped chocolate 
wafers were not entireties for customs purposes. The court based its 
holding on the following proposition: 


[W]here the design of the combination in issue by its very na- 
ture contemplates its disassembly and the utilization of the con- 
stituents in the very manner for which they are otherwise used 
and when articles very similar to those constituents are on sale 
as separate items, the combination is not, in the sense of cus- 
toms law, an entirety. 


54 CCPA at 110. 

In Determined Productions, the court, referring to the above pro- 
position, found that Snoopy and Woodstock toy figures, although de- 
signed, packaged, sold and purchased as a unit, were not entireties. 
It found that “the Snoopy and Woodstock figures before the Court 
have an independent commercial value and the character and use 
of the figures are substantially the same whether the figures are 
used together, individually, or with other merchandise.” 10 CIT at 
133. The court concluded that the “individual identities of the 
figures before the Court are not subordinate to the identity of the 
unit,” and therefore they were not entireties. Jd. 

In the case at bar, although designed, purchased and sold as a 
unit, this Court holds that the lunch box and beverage flask are 
properly classified as separate articles of commerce, not as entire- 
ties. The characteristics and uses of the lunch box and beverage 
flask are substantially the same, whether they are used together or 
apart. The lunch box is chiefly used by pre-teenage children to car- 
ry or store food until it is ready to be consumed. The beverage flask 
is used both as a storage and serving container. There is nothing in- 
herent in either part of the combined merchandise that requires it 
to be purchased, sold, or used as a unit. Each part will perform its 
function completely without the other. Indeed, there are some 
materials in the record indicating that the lunch box and beverage 
flask are sometimes marketed and sold independently of each other. 
See Plaintiffs Motion for Summary Judgment (Affidavit of Eduardo 
R. Miranda at paragraphs 16 and 19 and annexed brochures); Tran- 
script of Oral Argument at 35-37. 

Furthermore, in order for the lunch box and beverage flask com- 
bination to be used, the nature of its design requires its disassem- 
bly. The lunch box must be opened to retrieve whatever food is 
stored therein, and the beverage flask must be removed from the 
lunch box to gain access to the beverage or food stored therein. 
However, each component of the combined merchandise is used in 
the manner for which it is otherwise used individually; the lunch 
box for carrying and storing food or beverages; the beverage flask 
for storing and serving food or beverages. There is no new product 
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or entity created by their association and neither becomes subordi- 
nated to the other by virtue of its association. Indeed, even though 
the beverage flask is designed to fit into a rudimentary, barely no- 
ticeable slot in the lunch box, there is no reason, other than conve- 
nience, why the flask need be carried in that manner. It would per- 
form its function, storing, serving and maintaining beverage tem- 
perature, regardless of its placement within or without the lunch 
box. 

Having determined that the articles were improperly classified as 
entireties, the Court must examine the items separately to see if 
their classification as luggage under TSUS item 706.62 was correct.” 


1. The Lunch Box 


A careful examination of the statutory definition of luggage in 
headnote 2(a) of TSUS Schedule 7, Part 1, Subpart D, TSUS item 
706.62 and the case law leads this Court to the conclusion that the 
lunch box was properly classified by Customs.’ 

Headnote 2(aXi) provides that the term luggage encompasses, in- 
ter alia, travel goods such as trunks, overnight bags, “traveling 
bags, knapsacks, kitbags, * * * and like articles designed to contain 
clothing or other personal effects during travel.” Headnote 2(a\ii) 
provides that the term luggage covers, inter alia, brief cases, school 
bags, golf bags, camera cases and “like containers and cases de- 
signed to be carried with the person * * *.” 

Applying the ejusdem generis rule of construction,‘ headnote 
2(aXi) was construed by the Customs Court in Adolco Trading Co. v. 
United States, 71 Cust. Ct. 145, 154, C.D. 4487 (1973) to encompass 


2Aladdin makes the argument that the lunch box and beverage flask are susceptible of classification under 
both Customs’ classification as luggage, item 706.62, TSUS, and Aladdin’s claimed classification, item A772Z.15, 
TSUS. Aladdin claims the issue of which TSUS item is appropriate under the customs laws is a classic case of rel- 
ative specificity, and pivotal to this Court’s decision. Aladdin contends that classification of the imported mer- 
chandise as plastic articles chiefly used for preparing, serving, or storing food or beverages under item A772.15, 
TSUS, would be more specific than Customs’ classification of the lunch box as luggage. 

The government argues that the merchandise is not susceptible of classification under both provisions there- 
by obviating the need to apply the relatively specificity rule. The government also takes the position that even if 
both provisions were equally applicable, TSUS item 706.62 is more specific. 

The rule of relative specificity flows from General Interpretative Rule 10(c) of the Tariff Schedules which pro- 
vides that “an imported article which is described in two or more provisions of the schedules is classifiable in the 
provision which most specifically describes it * * *.” It is axiomatic that such rules of construction do not apply 
where Congress has expressed a contrary intention that the merchandise be classified under a specific provision. 
United States v. American Import Co., 26 CCPA 283, C.A.D. 28 (1938). 

As shown below, because the Court determines that neither the lunch box nor the beverage flask is suscepti- 
ble of classification under both the luggage and plastic provisions, the rule of relative specificity does not apply in 
this case. 


3$chedule 7, part 1, subpart D, headnote 2(a) provides: 
2. For the purposes of the tariff schedules— 
(a) the term “luggage” covers— 

(i) travel goods, such as trunks, hand trunks, lockers, valises, satchels, suitcases, wardrobe cases, over- 
night bags, pullman bags, gladstone bags, traveling bags, knapsacks, kitbags, haversacks, duffle bags, and 
like articles designed to contain clothing or other personal effects during travel; 

(ii) brief cases, portfolios, school bags, photographic equipment bags, golf bags, camera cases, binocular 
cases, gun cases, occupational luggage cases (physicians’, sample, etc.), and like containers and cases de- 
signed to be carried with the person, except handbags as defined herein. 

‘The doctrine of ejusdem generis has been described as follows: 

{wjhere there is an enumeration of specific words of description * * * followed by a general term 
* * * the rule of ejusdem generis aids in statutory interpretation * * *. Under the rule of ejusdem gener- 
is, which means “of the same kind”, where an enumeration of specific things is followed by a general word 
or phrase, the general word or phrase is held to refer to things of the same kind as those specified. 

DRI Industries, Inc. v. United States, 11 CIT ——, 657 F. Supp. 528, 532, aff'd, 832 F.2d 155 (Fed. Cir. 1987) (quot- 
ing Izod Outerwear v. United States, 9 CIT 309, 313 (1985) (citations omitted)). See also, Supermarket Systems, 
U.S., Inc. v. United States, 13 CIT ——, Slip Op. 89-153 (Oct. 27, 1989) at 14. 
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“all articles customarily used for travel, which can be closed and 
usually locked.” The court held that the plastic shopping bags in is- 
sue were not classifiable as luggage. In reaching that conclusion, 
the court appeared to rely upon a relatively narrow conception of 
the term “travel” as contained in headnote 2(aXi). This conception 
of travel focused on journeys utilizing trains, buses and airplanes 
during which luggage would ordinarily be stowed or checked. It 
would appear that items falling under this interpretation of travel 
would need to be sturdy enough to withstand rough handling. The 
court stated: 


The bags before the court cannot be locked or even closed se- 
curely. They could not be handled as checked baggage on 
trains, buses or airplanes, because the articles in them would 
fall out when given normal baggage handling. For the same 
reason, they could not be placed in overhead racks or airplane 
lockers. Moreover, people do not ordinarily carry personal 
clothing in open bags where it can become soiled or is in danger 
of falling out. The instant bags are not designed or suitable for 
carrying clothing or personal effects during travel, and accord- 
ing to the evidence presented are rarely so used. 


Id. 

Subsequent to Adolco, Judge Ford of the Customs Court examined 
headnote 2(a)i) and the Tariff Classification Study and determined 
that insulated plastic picnic bags with handles and zippered enclo- 
sures fell under the statutory definition of luggage. Prepac, Inc. v. 
United States, 78 Cust. Ct. 108, C.D. 4694, 433 F. Supp. 339 (1977). 
The pertinent part of the Tariff Classification Study relied upon by 
the court in Prepac states: 


This subpart would cover all luggage, handbags, and flat 
goods of whatever material composed, except cases for musical 
instruments * * *, cases suitable for pipes or for cigar or ciga- 
rette holders * * *, and cases, purses, or boxes of precious met- 
als or precious stones * * *. The luggage and nakdeas covered 
here may be fitted with bottle, dining, drinking, manicure, sew- 
ing, traveling or similar sets of a type used for convenience 
while traveling * * *. 


Tariff Classification Study, Schedule 7, part 1, subpart D, at 47 
(1960) (cross-references omitted). 

In reaching its holding the court interpreted the above quoted 
language as expressive of legislative intent that the plastic picnic 
bags be classified as luggage. In doing so, the court in Prepac ap- 
peared to adopt a more expanded definition of travel than the court 
in Adolco. The picnic bags in Prepac were found to be used for the 
convenience of the user while traveling, which included carrying 
food in an automobile or for picnic purposes. 78 Cust. Ct. at 111, 433 
F. Supp. at 341. The court stated the basis for its holding: 
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The utilization of the language [in the Tariff Classification 
Study] to include bags fitted for dining and drinking is indica- 
tive of an intent to include within this subpart luggage or trav- 
el goods used for those purposes. The record herein is incon- 
troverted with respect to the use of the imported picnic bags, 
viz., to carry food and beverages on trips. Accordingly, it is 
clear that the intent in enacting this provision was to encom- 
pass such travel goods as are primarily used for travel which 
are utilized for food and beverages. 


78 Cust. Ct. at 112-13, 433 F. Supp. at 342. In coming to this conclu- 
sion the court determined that food and beverages were “personal 
effects” within the meaning of headnote 2(a)(i). 

Applying the ejusdem generis rule of construction to headnote 
2(a\ii), this Court in DRI Industries, 11 CIT at , 657 F. Supp. at 
533, found that a tool chest, designed to be carried with the person 
“from place to place or job to job, around or outside the home,” was 
ejusdem generis with the exemplars named in headnote 2(a)ii). The 
court determined that headnote 2(a)(ii), unlike headnote 2(a)i), did 
not include a travel requirement. The court also determined that 
whether an article was designed to be carried with the person, 
while pertinent, was not dispositive of the inquiry, as the article 
must also be ejusdem generis with the items enumerated. The court 
concluded that the “exemplars listed in [headnote] 2(a)(ii) represent 
a catergory [sic] of containers or cases which are designed to store, 
organize, and protect those contents from which the containers de- 
rive their name.” 11 CIT at ——, 657 F. Supp. at 532. 

In the case at bar, regardless of whether a child carrying his or 
her lunch to school is considered to be engaged in “travel” under 
headnote 2(a\i), which under case precedent is plausible, the lunch 
box was clearly intended to be covered by the provision for luggage 
under TSUS item 706.62. The lunch box is ejusdem generis with the 
enumerated articles in headnote 2(a)(ii). Like the exemplars listed 
in the headnote, the lunch or “sandwich” box is designed to store, 
organize and protect the lunch (food or beverages) or the sandwich 
contained within, from which the container derives its name. Fur- 
thermore, like the exemplars in headnote 2(a\ii), the lunch box is 
designed to be carried with the person. 

Aladdin’s description of the merchandise, along with the promo- 
tional material submitted with the summary judgment motion pa- 
pers and affidavit in support, clearly indicate that the lunch box is 
intended to be carried with the person through use of the carrying 
strap. The promotional literature shows two children carrying 
lunch boxes, one with the box suspended from a carrying strap 
draped over the shoulder, the other with the strap grasped in hand. 
Since there is no material disagreement that the lunch box is chief- 
ly used to carry or store food, it was properly classified as luggage 
under TSUS item 706.62. 
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2. The Beverage Flask 


The parties have stipulated that the beverage flask is chiefly used 
by pre-teenage children as a storing and serving container for bev- 
erages and food. TSUS item A772.15 provides for plastic articles 
chiefly used for preparing, serving, or storing food and beverages. 
Neither party has made an argument that the beverage flask alone 
is susceptible of classification under the provision for luggage. Nor 
would such an argument be persuasive to this Court. The beverage 
flask is not ejusdem generis with either of the headnotes. It is chief- 
ly used to store and serve food and beverages. It is not designed to 
contain clothing or personal effects during travel and is manifestly 
dissimilar to the items enumerated in headnote 2(a\i), such as duf- 
fle bags, knapsacks, kitbags, trunks and valises. Nor is the beverage 
flask like the articles enumerated in headnote 2(a\ii) such as golf 
bags, camera cases and occupational luggage cases. The beverage 
flask, though capable of being carried with the person, cannot be 
said to be so designed. 

Although no evidence was presented to this Court, at oral argu- 
ment Aladdin’s counsel asserted that when the beverage flasks had 
been imported separately from the lunch boxes, the beverage flasks 
were classified under TSUS item A772.15 for plastic articles chiefly 
used for preparing, serving, or storing food and beverages. This 
comports with this Court’s opinion that the beverage flask is prop- 
erly classified under TSUS item A772.15 as it is the TSUS item 
which best describes it. On the basis of the foregoing, the Court con- 
cludes that Aladdin has overcome the presumption of correctness 
accorded Customs’ classification. 


CONCLUSION 


On the basis of the arguments of the parties, the facts as stipulat- 
ed by the parties, the tariff schedules, case law and rules of con- 
struction, this Court determines that there are no genuine material 
facts in issue and that summary judgment is appropriate. Further- 
more, this Court holds that Aladdin has overcome the presumption 
of correctness attaching to the government’s classification of the 
merchandise as entireties and the beverage flask as luggage under 
TSUS item 706.62, but Aladdin has not overcome the presumption 
concerning the lunch box. Therefore, Aladdin’s motion for summary 
judgment is granted in part, to the extent of reclassifying the bever- 
age flask under TSUS item A772.15 and refunding any excess Cus- 
toms duties. Aladdin’s motion for summary judgment is denied as to 
the request for reclassification of the lunch box. The government’s 
motion for summary judgment is granted to the extent of upholding 
its classification of the lunch box as luggage under TSUS item 
706.62 and is otherwise denied in all respects. 
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(Slip Op. 89-172) 
Mi-Scort INTERNATIONAL LTD., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 87-03-00457 


OPINION 


Plaintiff claimed duty-free entry of toiletry items as “U.S. goods returned” under 
item 800.00 TSUS. The government rejected this classification and liquidated the en- 
tries under item 461.40 TSUS (‘cosmetics and other toilet preparations”), with duties 
assessed at 5.2% ad valorem. Plaintiff challenges that classification. 

Held: Plaintiff has not overcome the presumption of correctness of the govern- 
ment’s classification; the Customs Service’s classification is affirmed, and the action 
is dismissed. 

(December 20, 1989) 

Sandler, Travis & Rosenberg (Ellen Rubin) for the plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I Liebman, Attorney-in- 
Charge, International Trade Field Office, Commercial Litigation Branch, U.S. De- 
partment of Justice (Nancy M. Frieden), for the defendant. 


BACKGROUND 


MuscravE, Judge: On February 11, 1986, Mi-Scott International 
Ltd., Inc. (““Mi-Scott”) entered into the port of Miami (on entry num- 
ber 86-197573-0) 5,691 dozen Mennen toiletry products. The goods 
were imported duty-free as American goods returned from Singa- 
pore, pursuant to item 800.00 TSUS (1986). 

Together with the entry, plaintiff presented to the U.S. Customs 
Service of the Department of the Treasury (“Customs”) a declara- 
tion from the foreign shipper certifying that the imported goods 
were made in the United States, and were exported from the Unit- 
ed States on December 19, 1985. They also presented Customs with 
a “Certificate of Origin/Process”! attesting that the goods were 
made in the United States. 

The subject shipment was released by the U.S. Food and Drug Ad- 
ministration on February 7, 1986, and by Customs on February 20, 
1986. 

On February 20, 1986, Customs also issued a “Notice of Redeliv- 
ery/Markings, Etc.” for this entry. The notice stated: “Merchandise 
must be marked in English to show country of origin. Distribution 
point is not adequate.” Plaintiff's Exhibit C. 

The importer did not receive a copy of this notice until February 
27, 1986, after the goods had left Miami and been shipped to its cus- 
tomers in New York. Plaintiff's Exhibit E. 

On March 21, 1986, Customs informed Mi-Scott that “Mennen 
products are manufactured in countries other than the U.S. You 
must provide proof of U.S. manufacture or CF-4647 is still valid 
and merchandise must be marked.” Plaintiff's Exhibit F. 


IThe source of this document, and the identity of the issuing authority, is unclear. 


U.S. COURT OF INTERNATIONAL TRADE 43 


On March 27, 1986, Customs issued a Notice of Action to plaintiff, 
advising that the entry was liquidated as fully dutiable under item 
461.40 TSUS because “no proof of U.S. manufacture [was] provid- 
ed.” Plaintiffs Exhibit G. 

Mi-Scott filed a protest on July 2, 1986, accompanied by exhibits 
that purported to establish the U.S. origin of the merchandise. The 
protest was denied on January 6, 1987 on the grounds of “insuffi- 
cient evidence submitted to support claim.” Based upon these undis- 
puted facts, the parties have interposed cross-motions for summary 
judgment. 


DISCUSSION 


Merchandise entered into the United States as “American goods 
returned” under item 800.00 TSUS must meet the requirements on 
entry as provided in 19 C.F.R. § 10.1(a) (1988). The TSUS provision 
reads: 


Schedule 8. Special Classification Provision: 
Part 1. Articles Exported and Returned: 


800.00 Products of the United States when returned after hav- 
ing been exported, without having been advanced in 
value or improved in condition by any process or manu- 
facture or other means while abroad. 


The Code of Federal Regulations provides in pertinent part as 
follows: 


§ 10.1 Domestic products; requirements on entry. 


(a) Except as otherwise provided in this part, the following 
documents shall be filed in connection with the entry of arti- 
cles claimed to be free of duty under item 800.00 and item 
805.00, Tariff Schedules of the United States; 


(1) A declaration by the foreign shipper 

(2) A declaration for free entry by the owner, importer, 
consignee, or agent on the top portion of Customs Form 
3311. 

(3) A Certificate of Exportation on the bottom portion of 
Customs Form 3311 executed by the district director at the 
port from which the merchandise was exported. Such cer- 
tificate shall show whether drawback was claimed or paid 
on the merchandise covered by the certificate and, if any 
was paid, the amount thereof. This certificate shall be is- 
sued on application of the importer, or of the district direc- 
tor at the importer’s request, and shall be mailed by the is- 
suing officer directly to the port at which it is to be used. If 
the merchandise has been exported from the port at which 
entry is made and the fact of exportation appears on the 
records of the customhouse, the fact of reimportation shall 
be noted on such export record. In such case the filing of 
the certificate on Customs Form 3311 shall not be required. 


19 C.F.R. § 10.1(a) (emphasis added). 


* * * 
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It is the latter subsection, § 10.1(a\(3), which bears most directly 
on the issue involved in the instant case: whether the importer sat- 
isfied the requirements of 19 C.F.R. § 10.1(a), establishing that the 
imported merchandise consists of American goods returned and 
qualifies for duty-free entry under item 800.00 TSUS, or whether 
the presumption of correctness of the government’s classification 
should stand, with the merchandise thus liquidated under item 
461.40 TSUS.” 

To summarize § 10.1(a\(3), an importer is required to file three 
documents to support a claim of duty exemption: a declaration by 
the foreign shipper if the article exceeds $1,000; a declaration on 
Customs Form 3311 by the owner, agent, importer or consignee; and 
a Certificate of Exportation executed by the district director at the 
port from which the American-made merchandise was initially ex- 
ported. See Border Brokerage Co. v. United States, 59 Cust. Ct. 289, 
291, C.D. 3143 (1967); Sturm, Customs Law and Administration, 
§ 55.1 at 1-2. The only flexibility in these requirements concerns 
merchandise reimported through the port of initial exportation. 
Where such occurrence is noted in the Customs records, then com- 
pliance with the last provision—the filing of the export certificate 
on Customs Form 3311—is waived. Otherwise, the provisions are 
couched in mandatory terms. 

Although a declaration by the foreign shipper and an affidavit on 
Customs Form 3311 by the importer were presented to Customs at 
the time of entry, plaintiff substituted a “Certificate of Origin/ 
Processing” (supposedly indicating that the goods were made in the 
U.S.) in lieu of the “Certificate of Exportation” on Form 3311. Mi- 
Scott claims these documents sufficiently support their claim for 
duty-free entry. These documents, they argue, establish that the 
subject merchandise was of American origin. 

Plaintiff concedes that a Certificate of Exportation was not filed, 
as required by the regulation. However, where other evidence estab- 
lishes the identity of the merchandise as American goods in the ab- 
sence of a certificate, free entry will be granted, according to Mi- 
Scott. They rely on Nanco, Inc. v. United States, 40 Cust. Ct. 366, 
C.D. 2007 (1958), and United States v. Coastwise Steamship and 
Barge Co., 9 Cust. Ct. App. 216, T.D. 38047 (1919) to sustain this 
proposition. 

The government counters this assertion by noting, first, that stat- 
utes granting duty-free entry are to be strictly construed. Maple 
Leaf Petroleum, Ltd. v. United States, 25 CCPA 5, 8-9, T.D. 48976 
(1937); McDonnell Douglas Corp. v. United States, 75 Cust. Ct. 6, 14, 
C.D. 4604 (1975). 19 C.F.R. § 10.1 is such a statute, and its provisions 
regarding which documents an importer must present to qualify for 
duty-free entry should be strictly read, argues Customs. 


2The claim for marking duties, although not specifically raised by plaintiff, will presumably be resolved by dis- 
position of the classification issue. The liquidated damages for failure to redeliver the merchandise were paid, 
and plaintiff advances no claims with respect thereto. 
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The government also relies on General Headnote 11, TSUS, to 
support its position.® 

Customs maintains that where the returned merchandise is not 
imported through the original port of exportation, the filing of a 
Certificate of Exportation is mandatory, as noted in 19 C.F.R. 
§ 10.1(aX(3). See also V.A. Lessor & Co. v. United States, 29 Cust. Ct. 
258, 263, C.D. 1479 (1952). 

Because the Certificate of Exportation on Customs Form 3311 
was left completely blank in this case, and proving U.S. origin 
through other satisfactory evidence was not warranted, the govern- 
ment insists that the statutory mandate requiring a fully executed 
export certificate has not been met. Even if the alternative evidence 
to support the claim of U.S. origin were considered, the American 
origin of the imported products has not been established by the doc- 
uments submitted. Therefore, Customs argues that their classifica- 
tion should be upheld because the presumption of correctness has 
not been overcome. 

Resolution of this dispute hinges on whether the holdings of 
Nanco and Coastwise Steamship should control here. An analysis of 
those opinions, which allowed other documentary evidence to estab- 
lish the U.S. origin of returned goods where the Certificate of Ex- 
portation was not filed, is thus critical to the disposition of Mi- 
Scott’s claim. 

In Coastwise Steamship, 9 Cust. Ct. App. 216, the merchandise 
consisted of a marine engine made in the United States and in- 
stalled in an American vessel which had been wrecked on an out- 
ward voyage. The vessel was salvaged and the engine sold to a Ca- 
nadian firm for restoration, and then returned to the United States. 
The court found that production of a Certificate of Exportation was 
“utterly impracticable” because the engine, having become “an es- 
sential part of the vessel ready for operation,” id. at 217, had not 
left the United States as a trade commodity. Id. at 218. The court 
noted: “{ijf, however, it was impossible from the beginning to identi- 
fy the article in accordance with the regulations, its identity may be 
established by satisfactory evidence other than that prescribed by 
the Secretary of the Treasury.” (emphasis supplied) Jd. The court 
therefore accepted alternative evidence to establish the U.S. origin 
of the engine. Jd. 

Nanco, Inc., 40 Cust. Ct. 366, interpreted the “impossibility” re- 
quirement of Coastwise. Certain Swiss watch movements were man- 
ufactured into watches with the use of American cases. The manu- 
facturing took place in the United States, but the watches eventual- 
ly found their way to the Philippines before shipment back to the 

3General Headnote 11 provides: 
11. Issuance of rules and regulations. The Secretary of the Treasury is hereby authorized to issue rules 
and regulations governing the admission of articles under the provisions of the schedules. The allowance 
of an importer’s claim for classification under any of the provisions of the schedules which provide for to- 
tal or partial relief from duty or import restrictions on the basis of facts which are not determinable from 


an examination of the article itself in its condition as imported, is dependent upon his complying with any 
rules or regulations which may be issued pursuant to this headnote. (Emphasis added) 
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United States. En route to Los Angeles, where the plaintiff claimed 
free entry as American goods returned, the customs collector in 
Honolulu refused to issue a Certificate of Exportation since the ini- 
tial export of the watches from the U.S. had not been proven to the 
collector’s satisfaction by the documents submitted. Id. at 375. Since 
the collector refused to issue the required export certificate, the 
court held it was impossible for plaintiff to obtain one. Jd. Thus, 
substitute documentary evidence proving the American origin of 
the imported goods was allowed. Id. at 376. 

In this case, if the merchandise had indeed been of U.S. origin, it 
would have almost certainly been identifiable as a “trade commodi- 
ty” at the time of export. Toiletry articles such as deodorant sticks 
and baby lotion do not become subsumed into their containers in 
the way a steamship engine may become part of a vessel (much like 
fixtures become attached to real property). Production of the re- 
quired certificate would not have been “utterly impracticable,” as 
required by Coastwise. 

Furthermore, nothing indicates it was impossible for Mi-Scott, 
from the beginning, to adhere to the regulatory requirement of pro- 
ducing an export certificate. In fact, “nothing” is just what the form 
contains; the Certificate of Exportation on the bottom portion of 
Customs Form 3311 was entirely blank. No evidence reveals wheth- 
er Customs took any affirmative steps to certify or deny the expor- 
tation of the merchandise, thus providing a marked contrast from 
the action taken by Customs in Nanco. 

This Court will not speculate as to why the Certificate of Exporta- 
tion was not completed in this case. The fact remains that the form 
was NOT completed and no evidence indicates it was impossible for 
Mi-Scott to submit the required Certificate of Exportation. Plaintiff 
has failed to strictly comply with the congressionally-mandated di- 
rective of 19 C.F.R. § 10.1(a). 

Even if it were “impossible” for Mi-Scott, from the beginning, to 
identify the articles in conformance with the governing regulation, 
the alternative documentation in lieu of the export certificate does 
not establish the U.S. origin of the merchandise. Plaintiff contends 
“it was not possible for the importer to obtain proof of the original 
exportation of these goods directly from the American manufactur- 
er.” Plaintiffs Brief at 3. Although plaintiff asserts they went to ex- 
traordinary measures to ensure that proof was provided to Customs 
of the U.S. origin of the imports, the foreign shipper’s letter of May 
27, 1876 [sic], Defendant’s Exhibit 5, recites that the shipper had ac- 
cess to the original factory certificate of origin from Mennen and 
the original factory invoice. For “reasons of business confidentiali- 
ty,” those documents were not released. 

Unfortunately, it is precisely these documents—the original facto- 
ry certificate of origin and the original factory invoice—which could 
definitively resolve the question of country of origin. Plaintiff had 
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access to these documents, but chose not to submit them to the 
Court for reasons of “business confidentiality.” 

A simple motion under USCIT Rule 26(c) would have resolved 
plaintiff's perceived dilemma. Plaintiff could have moved for a pro- 
tective order covering the confidential information, which the 
Court, in all likelihood, would have granted. Once the order issued, 
the information could have been supplied, thereby confirming or de- 
nying the American origin of this merchandise. 

The other proferred documentation needed to overcome the ex- 
port certificate requirement of 19 C.F.R. § 10.1(aX3) is simply not 
sufficient to prove the U.S. origin of the toiletry articles. For in- 
stance, plaintiff submitted a letter from SGS, allegedly an indepen- 
dent testing laboratory in Singapore. Defendant’s Exhibit 3. The lab 
compared samples of the imported items at issues with samples of 
the same products that had been manufactured in the United 
States (and provided to the lab by plaintiff), and determined that 
the two batches were an exact match. However, as the government 
correctly points out, this merely establishes the imported items con- 
formed to certain samples provided to SGS by Mi-Scott. SGS’s state- 
ment that ‘one would conclude that the goods were of U.S. origin,” 
Defendant’s Exhibit 3, does not, by any standard, certify the U.S. 
origin of the subject merchandise. 

SGS arrived at this conclusion, claims Customs, from an “infer- 
ence” that the goods were of U.S. origin, based on the comparison 
testing. The inference is further drawn by SGS’s reference to the 
goods being accompanied by a “certificate of origin issued by the 
Singapore Chamber of Commerce,” Defendant’s Exhibit 3. Customs 
questions the authenticity of this certificate since “it is not signed 
by a government official and bears no official number.” Defendant’s 
Reply at 4. 

The thrust of this argument compels a finding that assumptions 
and inferences cannot provide the basis for submission of alterna- 
tive information, instead of the required export certificate. As noted 
in J.F. Goldkamp & Co. v. United States, 38 Cust. Ct. 376, 384, C.D. 
1890 (1957), “proof offered, in lieu of a certificate of exportation, 
[which] consists merely of some facts from which an inference of 
support of plaintiff's position may be drawn * * * may not be ac- 
cepted in lieu of a certificate of exportation.” The evidence submit- 
ted does not justify the conclusion that the imported goods were of 
US. origin. 


CONCLUSION 


Because the plaintiff has not strictly complied with the require- 
ments of 19 C.F.R. § 10.1(a) by failing to submit a Certificate of Ex- 
portation on Customs Form 3311, and the alternative documenta- 
tion submitted in lieu thereof is not sufficient to prove the U.S. ori- 
gin of the imported goods, the presumption of correctness of the 
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government’s classification has not been overcome. The imported 
goods were properly classified under item 461.40 TSUS. 


(Slip Op. 89-173) 


CAMBRIDGE LEE INDUSTRIES, INC., PLAINTIFF v. UNITED STATES, DEFENDANT, 
AND AMERICAN BRASS, ET AL., DEFENDANT-INTERVENORS 


Court No. 88—09-00714 
[Remanded.] 
(Decided December 21, 1989) 


Sharretts, Paley, Carter & Blauvelt (Gail T. Cumins, Beatrice A. Brickell, Ned H. 
Marshak) for plaintiff. 

Lyn M. Schlitt, General Counsel, Judith M. Czako, Acting Assistant General 
Counsel, United States International Trade Commission (Calvin H. Cobb, IID, for 
defendant. 

Collier, Shannon & Scott (Jeffrey S. Beckington, David A. Hartquist, and Kathleen 
Weaver Cannon) for defendant-intervenors. 


DiCar.o, Judge: Plaintiff, a United States importer of brass sheet 
and strip from Japan, moves pursuant to Rule 56.1 of the Rules of 
this Court to challenge the final affirmative determination of the 
United States International Trade Commission that a domestic in- 
dustry is being materially injured or threatened with material inju- 
ry by reason of imports of certain brass sheet and strip from Japan. 
Certain Brass Sheet and Strip from Japan and the Netherlands, Inv. 
Nos. 731-TA-379 and 380 (Final), USITC Pub. 2099 (July 1988). The 
Court has jurisdiction under 28 U.S.C. § 1581(c) (1982). 

The plaintiff's arguments concerning the Commission’s affirma- 
tive material injury and threat of material injury determinations 
are addressed in Metallverken Nederland B.V. v. United States, 13 
CIT ——, Slip Op. 89-170 (Dec. 18, 1989). In that decision, the Court 
affirmed the Commission’s material injury determination, but re- 
manded for reconsideration of the threat determination because 
there is substantial doubt whether the determination was flawed by 
a mistake of fact. The Court remands this action for the same 
reasons. 

Plaintiff also challenges the Commission’s “like-product” determi- 
nation, alleging that the Commission improperly found imported 
48” Muntz metal and architectural brass sheet to constitute a prod- 
uct like or similar to domestically manufactured brass. The Court 
finds the Commission’s like-product determination to be supported 
by substantial evidence on the record and in accordance with law. 
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DISCUSSION 


Upon the filing of an antidumping petition, the United States De- 
partment of Commerce, International Trade Administration must 
“commence an investigation to determine whether the class or kind 
of merchandise described in the petition is being, or is likely to be, 
sold in the United States at less than fair value.” 19 U.S.C. 
§ 1673(c)(2) (1988). Here, Commerce found that Dutch and Japanese 
brass sheet and strip, regardless of width, were being sold at less 
than fair value. Final Determination of Sales at Less Than Sheet 
and Strip From Japan, 53 Fed. Reg. 23,296 (June 21, 1988); Final 
Determination of Sales at Less Than Fair Value: Brass Sheet and 
Strip From the Netherlands, 53 Fed. Reg. 23,431 (June 22, 1988). 

Following an affirmative determination by Commerce, the Inter- 
national Trade Commission determines whether “domestic produc- 
ers of like products” are experiencing material injury by reason of 
the dumped imports. 19 U.S.C. § 1677(7)(B)iXIID (1988). In its inves- 
tigation, the Commission may not modify the class or kind of im- 
ported merchandise examined by Commerce. See Sony Corp. of Am. 
v. United States, 13 CIT ——, 712 F. Supp. 978, 984 (1989); Algoma 
Steel Corp. v. United States, 12 CIT ——, 688 F. Supp. 639, 644 
(1988), aff'd, 865 F.2d 240 (Fed. Cir.), cert. denied, 109 S. Ct. 3244 
(1989); Sprague Elec. Co. v. United States, 84 Cust. Ct. 260, 262 
(1980). 

The Commission compared the imported merchandise, as defined 
by Commerce, with the domestic product. As in other brass investi- 
gations, the Commission found a single like product consisting of all 
domestically-manufactured U.N.S. C20000 series brass sheet and 
strip which is described in Granges Metallverken AB v. United 
States, 13 CIT ——, 716 F. Supp. 17, 19 (1989). USITC Pub 2099 at 
4-5, 10. The Commission concluded that the domestic producers of 
C20000 brass were materially injured or threatened with material 
injury by reason of imported Dutch and Japanese brass. USITC 
Pub. 2099 at 1. 

Plaintiff argues that the Commission improperly found imported 
48” Muntz metal and architectural brass sheet to constitute a prod- 
uct like or similar to domestically manufactured C20000 brass be- 
cause: (1) domestic producers lack machinery capable of rolling 48” 
brass sheet and do not produce brass of this width, and (2) customer 
preferences, physical differences, and different end uses demon- 
strate that 48” brass sheet is not commercially interchangeable 
with narrower domestically-produced brass sheet. Plaintiff contends 
that since the domestic product is not like or similar to 48” brass 
sheet, no domestic industry is being materially injured by brass im- 
ports of this width. 

The term “like product” is defined as “a product which is like, or 
in the absence of like, most similar in characteristics and uses with, 
the article subject to an investigation * * *.” 19 U.S.C. § 1677(10) 
(1988) (emphasis added). The Commission recognized that 48” brass 
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sheet is not produced in the United States and that production ma- 
chinery used by the domestic industry cannot roll brass of this 
width. USITC Pub. 2099 at 5, 9 n.20. Nevertheless, the Commission 
concluded that there was one like product because it found narrow- 
er widths of domestically-produced brass to be substitutable for 48” 
brass sheet. USITC Pub. 2099 at 8. Affidavits of domestic producers 
support this finding. Conf. R. 36 at 9-10, Exhibits 1-3. 

The Commission considered plaintiffs argument that consumer 
preferences distinguished these types of brass sheet. The Commis- 
sion found this to be an insufficient distinction to separate C20000 
brass into more than one like product because these preferences 
were not based on technical considerations. USITC Pub. 2099 at 8. 
See Asociacion Colombiana de Exportadores de Flores, 12 CIT ——, 
693 F. Supp. 1165, 1168 (1988). 

The Commission also considered physical differences among the 
various sizes of brass sheet and strip. It found that brass sheet is 
manufactured in a variety of widths cut in 16” increments. USITC 
Pub. 2099 at 8. As width is the only physical characteristic distin- 
guishing 48” Muntz metal and architectural brass from other vari- 
eties of C20000 brass sheet, the Commission found no sufficiently 
clear dividing line for separating domestic brass into different like 
products. This finding is consistent with the legislative history to 19 
U.S.C. § 1677(10) which states: 


The requirement that a product be “like” the imported article 
should not be interpreted in such a narrow fashion as to permit 
minor differences in physical characteristics or uses to lead to 
the conclusion that the [domestic] product and [the imported] 
article are not “like” each other nor should the definition of 
“like product” be interpreted in such a fashion as to prevent 
consideration of an industry adversely affected by the imports 
under investigation. 


See S. Rep. No. 249, 96th Cong., 1st Sess. 90-91, reprinted in 1979 
U.S. Code Cong. & Admin. News 381, 476-77. 


CoNCLUSION 


The Court finds the Commission’s like-product determination to 
be supported by substantial evidence on the record and in accor- 
dance with law. The Court remands for the reasons stated in 
Metallverken Nederland B.V. v. United States, 13 CIT ——, Slip Op. 
89-170 (Dec. 18, 1989). 
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(Slip Op. 89-174) 


INDUSTRIAL QUIMICA DEL NALON, S.A., AS SUCCESSOR TO ASTURQUIMICA, S.A., 
PLAINTIFF v. Unitrep States, C. WILLIAM VERITY, SECRETARY OF Com- 
MERCE, JAN Mares, Deputy ASSISTANT SECRETARY FOR Import ADMINIS- 
TRATION, AND WILLIAM VON Raab, COMMISSIONER OF CUSTOMS, DEFENDANT 


Court No. 88-07-00492 


OPINION 


Plaintiff claimed adjustments during the review of an outstanding antidumping 
order covering potassium permanganate from Spain. The claimed adjustments, relat- 
ing to technical services and invoice processing costs, currency appreciation, and tax 
rebates, were rejected by the International Trade Administration of the Department 
of Commerce. Plaintiff challenges those denials by motion for judgment on the agen- 
cy record. 

Held: Plaintiffs motion granted in part; remanded in part. 


(December 21, 1989) 


Kaplan, Russin and Vecchi (Dennis James, Jr. and Kathleen F. Patterson) for the 
plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Jane E. 
Meehan) for the defendant. 


BACKGROUND 


MuscraVve, Judge: Plaintiff contests the denial by the Internation- 
al Trade Administration of the Department of Commerce (“ITA”) of 
certain adjustments claimed during a review of an outstanding an- 
tidumping order. In 1984, ITA published an affirmative finding that 
potassium permanganate was being dumped into the U’S. in part by 
Asturquimica,' the sole Spanish exporter of the same. 49 Fed. Reg. 
2277 (January 19, 1984). However, no dumping margins were as- 
sessed in the original investigation. 49 Fed. Reg. 18341 (April 30, 
1984). ITA did not undertake subsequent reviews until the petition- 
er Carus, a domestic competitor, requested a review of the third 
round. Public Record Document (“PR Doc.”) 2 at 21. 

During the review proceedings, plaintiff requested that a fair 
comparison of U.S. and Spanish market prices called for adjust- 
ments to account for: (1) technical services and invoice processing 
costs borne in Spain but not in the United States, (2) the significant 
appreciation of the Spanish peseta vis-a-vis the U.S. dollar during 
the review period, and (3) taxes rebated on the potassium perman- 
ganate exported to the United States. The adjustments were denied, 
and the final review results showed dumping margins of 16.16 per- 
cent. This action ensued under 28 U.S.C. § 1581(c). Plaintiff has 
moved for judgment based on the agency record; defendant opposes 
the motion and seeks affirmance of the agency determinations. 


1To clarify matters, plaintiff will hereinafter be referred to by their previous name, Asturquimica, the name 
used in all prior proceedings. 
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DIscussION 


The high degree of deference that this Court must grant to the 
government’s discretion in the administration of the antidumping 
law must, by now, be legendary. See, e.g., Smith-Corona Group v. 
United States, 713 F.2d 1568, 1571 (Fed. Cir. 1983). In order to ob- 
tain the relief requested, plaintiff must show that ITA’s determina- 
tion was “unsupported by substantial evidence on the record, or 
otherwise not in accordance with the law.” 19 U.S.C. § 1516a(b)(1)(B) 
(1988). This Court will sustain the agency’s interpretation of a stat- 
ute if it is “sufficiently reasonable to be accepted by a reviewing 
court,” Zenith Radio Corp. v. United States, 437 U.S. 443, 450 
(1978), its application of a valid regulation if it “was reasonable and 
neither arbitrary nor in violation of the law,” Melamine Chemicals, 
Inc. v. United States, 732 F.2d 924, 933-34 (Fed. Cir. 1984), and the 
methodology it employs in fulfilling its statutory mandate. Cerami- 
ca Regiomontana, S.A., et al. v. United States, et. al, 10 CIT 399, 
404, 636 F.Supp. 961, 965-966 (1986), aff'd, 810 F.2d 1137 (Fed. Cir. 
1987); see also Consumer Prod. Div., SCM Corp. v. Silver Reed 
America, 753 F.2d 1033, 1039 (Fed. Cir. 1985). 

With these principles in mind, the Court turns to plaintiff's three 
contentions. 


A. Technical Services and Invoice Processing Costs: 


On February 23, 1987, ITA initiated an administrative review for 
the third round (covering the period January 1, 1986 to December 
31, 1986) and sent a questionnaire to Asturquimica. PR Doc. 9 at 8. 
Asturquimica responded on May 8 and claimed an adjustment for 
the salaries of two chemical engineers devoted solely to helping 
Spanish customers with traditional and new applications, handling 
complaints and technical enquiries, and writing relevant technical 
literature directed to customers. Confidential Record Document 
(“CR Doc.”’) 1 at 21. 

Asturquimica also claimed an adjustment to account for signifi- 
cant cost differences between Spanish and American sales derived 
from invoice processing. Jd. Apparently, the processing of invoices 
in Spain was handled by an outside firm unrelated to Asturquimica, 
which then charged Asturquimica based on the number of invoices 
processed. The processing expense for each invoice was identical, re- 
gardless of the quantity of potassium permanganate involved or the 
location of the customer. Asturquimica argues that orders from the 
USS. distributor were significantly fewer than the number of orders 
from customers in Spain, and since the U.S. orders involved vastly 
greater quantities than the orders in Spain, the invoice processing 
on a cost-per-ton basis was significantly different in the two 
markets. 

On November 5, 1987, ITA sent a supplemental questionnaire re- 
questing further explanation of the outside firm’s total charge to 
Asturquimica. CR Doc. 4 at 196-97. Specifically, officials inquired 


U.S. COURT OF INTERNATIONAL TRADE 53 


whether the amount included charges other than invoice process- 
ing, and whether a set charge per invoice existed. Jd. at 196. Astur- 
quimica responded with information claimed to be of the type “nor- 
mally” supplied in response to ITA questionnaires; that “[tjheir in- 
voices do not show a set charge per invoice but their total charge is 
tied to the number of invoices processed in a given period.” CR Doc. 
5 at 204-206. Plaintiff provided a breakdown of the specific services 
provided by the outside firm alleged to be “directly related” to in- 
voice processing. Jd. ITA requested no further information of plain- 
tiff. Subsequently, the petitioner Carus requested that ITA verify 
Asturquimica’s responses, CR Doc. 2 at 144-149, which the agency 
declined to do. 

The preliminary determination denied the first adjustment on 
the grounds that the salaries of the two engineers were “general 
promotional services” and not “directly related to the sales under 
consideration as required in section 353.15(a) of the Commerce regu- 
lations.” 53 Fed. Reg. 1051, 1052 (January 15, 1988). The second ad- 
justment was denied because the costs “were not directly related to 
the sales under consideration * * *.”? Id. 

On February 9, 1988, ten days before the hearing on the final de- 
termination, plaintiff submitted a pre-hearing brief and appended 
215 pages of documents purporting to support the claimed adjust- 
ments that were denied in the preliminary determination. ITA re- 
fused to consider the additional information because it was untime- 
ly submitted. 53 Fed. Reg. 21504, 21505 (June 8, 1988). 

In the final determination, ITA denied the second adjustment be- 
cause “Asturquimica did not actually pay a charge for each invoice 
for the sales under consideration. Therefore, as no expense could be 
considered * * * directly related to any particular sale, no adjust- 
ment was allowed.” Jd. 

The government insists that verification of Asturquimica’s claims 
was discretionary in this instance, that it lawfully determined that 
verification was unnecessary, and that the denial of the adjust- 
ments was proper, based upon evaluation of the timely-submitted 
information. 

Thus, the Court must determine whether ITA was required to ver- 
ify the information submitted by plaintiff during the preliminary 
review, after a request to do so was made by an interested party, or 
whether verification was within the discretion of ITA under 19 
U.S.C. § 1677e(b). After reviewing the statute itself, the legislative 
history of that law (and its revisions), and considering the effect of a 
decision by our appellate court on those revisions, this Court con- 
cludes that verification, in this instance, was mandatory. 

Under the Trade Agreements Act of 1979, Congress was required 
to conduct annual reviews under the strict timetable of 19 U.S.C. 
§ 1675 (1982). As enacted, § 1677e(a) required that ITA verify infor- 


2In another memorandum, ITA further explained that it “denied Asturquimica’s claim for this adjustment be- 
cause while Asturquimica provided the total amount billed for this service, they did not provide a specific amount 
for each invoice for the sales under consideration.” PR Doc. 37 438. 
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mation relied upon in making a “final determination in an investi- 
gation,’”® and allowed the administering authority to penalize a re- 
calcitrant respondent by making use of the “best information avail- 
able” as the basis for a determination.‘ The Act was unclear as to 
whether administrative reviews were an “investigation,” thus re- 
quiring verification of information relied upon in such proceedings. 

However, when Congress amended these provisions under the 
Trade and Tariff Act of 1984, it took note of the fact that ITA nor- 
mally verified information used in administrative reviews when 
presented with “a significant question of law or fact.”° H.R. Rep. 
No. 725, 98th Cong., 2d Sess. 42 (1984). The 1984 Act amended 19 
U.S.C. § 1675 to require administrative reviews when requested, or 
upon Commerce’s initiative, in response to the perceived adminis- 
trative burden previously imposed by the requirement of automatic 
annual reviews which often proved unnecessary. The new provision 
read: 

(a) General Rule 


The administering authority shall verify all information re- 
lied upon in making— 
* * * * * * * 


(3) a review and determination under section 1675(a) of this 
title, if— 

(A) en is timely requested by an interested party 
x * r. an 

(B) no verification was made under this paragraph dur- 
ing the 2 immediately preceding reviews and determina- 
tions under that section of the same order, finding, or no- 
tice, except that this clause shall not apply if good cause for 
verification is shown. 


19 U.S.C. § 1677e (Supp. III 1985).° 

Twenty-seven days before the effective date of the 1984 amend- 
ments (October 30, 1984), the Court of Appeals for the Federal Cir- 
cuit issued its own pronouncement on the issue of whether verifica- 
tion was discretionary or required in administrative reviews under 
the Trade Agreements Act. In Al-Tech Specialty Steel Corp, et al. v. 


3This provision was added in part because of Congress’ dissatisfaction with the Treasury Department’s prac- 
tices on verification, or lack thereof, under prior law. See S. Rep. No. 249, 96th Cong., 1st. Sess. 98 (1979). 


4As enacted, § 1677e read in pertinent part as follows: 
(a) General Rule 
Except with respect to information of which is waived under section 1673b(bX2) of this title, the ad- 
ministering authority shall verify all information relied upon in making a final determination in an inves- 
tigation. In publishing such a determination, the administering authority shall report the methods and 
procedures used to verify such information. If the administering authority is unable to verify the accuracy 
of the information submitted, it shall use the best information available to it as the basis for its determi- 
nation, which may include the information submitted in support of the petition. 
(b) Determinations to be made on best information available 
In making their determinations under this subtitle, the administering authority * * * shall, whenever 
@ party or any other person refuses or is unable to produce information requested in a timely manner and 
in the form required, or otherwise significantly impedes an investigation, use the best information other- 
wise available. 
19 U.S.C. § 1677e (1982). 


5Plaintiff claims this was the first time it pressed for the adjustments that were denied. If such was the case, 
then based upon the information that was timely submitted, ITA had before it new, significant issues of law or 
fact that should have been verified rather than summarily dismissed. 


6This section has since been recodified as 19 U.S.C. § 1677e(b) (1988). 
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United States, 745 F.2d 632 (Fed. Cir. 1984), the government argued 
that “no verification is required for information relied upon in mak- 
ing a determination of antidumping (or countervailing) duty in the 
assessment phase, or in a periodic review, because * * * such a de- 
termination is not ‘a final determination in an investigation’ under 
§ 1677e(a).” In rejecting this contention, the Court of Appeals for 
the Federal Circuit examined the legislative history to the 1979 Act 
and concluded that Congress could not have intended that the term 
“investigation” be limited only to original antidumping investiga- 
tions under that section, and that therefore Commerce is required 
to conduct verification in administrative review proceedings as well. 
745 F.2d at 636-640. 

Because of these concurrent judicial and legislative pronounce- 
ments on verification, this Court requested briefs from the parties 
as to the status of Al-Tech in light of the 1984 Amendments. The 
government submits that the amended section 1677e “flatly over- 
turned” Al-Tech. 

However, the Court doubts whether Congress could have consid- 
ered that case when deliberating on the revisions to the antidump- 
ing laws.” The Committee Report to H.R. 4784 stated the following 
as among its reasons for the amendment: 


The Committee * * * believes its essential for the proper en- 
forcement of the laws that information used in determining an- 
nually the actual amount of any * * * antidumping duty to be 
assessed under outstanding orders is accurate to the extent pos- 
sible. At the same time, the Committee is concerned that re- 
quiring verification in every review would result in an addition- 
al administrative burden on the Department of Commerce or 
perfunctory verifications. Therefore, verification would not be 
required if an interested party does not request it in a timely 
manner, or after recent verifications have taken place unless 
shown to be warranted. 


H.R. Rep. No. 725 at 43 (May 1, 1984—more than five months 
before Al Tech). (Emphasis supplied.) Nowhere in the legislative his- 
tory to the 1984 amendments is Al Tech mentioned. Thus, the 
amendments could hardly have overturned a decision that was not 
yet issued, and thus never considered, during the drafting of the 
legislation. 

Furthermore, contrary to the government’s position, the 1984 
amendments resulted in less discretion as to verifying, not more. 
Those legislative revisions are therefore in agreement with and sup- 
port the rationale, if not the conclusions, of the Court of Appeals for 
the Federal Circuit in Al-Tech. Although § 1677e may have inadver- 
tently overturned the specific holding of Al-Tech, the analysis, ra- 
tionale and logic of our appeals court’s analysis remain intact, lim- 
iting ITA’s discretion to verify. 


7The Court of Appeals for the Federal Circuit issued Al Tech on October 3, 1984; the enactment of the amend- 
ment (§ 618) took effect on October 30, 1984, a mere 27 days later 
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Lastly, the goal of the Trade and Tariff Act of 1984 was to pro- 
mote the interest of administrative economy during reviews of an- 
tidumping orders. H.R. Rep. No. 725 at 22-23. Those interests are 
not served by concealed decisions on verification during the review 
process. In ITA’s view, without knowing in advance whether ITA 
will verify, respondents are encouraged to swamp the agency with 
documentation in support of respondent’s claims. Such an outcome 
adds to, not lessens, ITA’s administrative burden, where the submis- 
sion of such documentation may not be necessary. These occasions 
might occur where dumping margins would not be assessed regard- 
less of the respondent’s claims, or where ITA would have allowed 
the requested adjustments even without verification, or where the 
documents are frivolous and do not further the claims of 
respondent. 

In light of the 1984 amendments, the more reasonable approach 
is to require that ITA determine upon receipt of a respondent’s re- 
sponses to the questionnaire whether or not it will verify and an- 
nounce it reasons for such. If it does not intend to verify, then ITA 
(as its discretion), could allow respondents a reasonable time to sub- 
mit the type of documentation normally considered at verification 
in support of their claims. Such an approach seems fair, and would 
not significantly add to ITA’s administrative burden. 

The Court thus concludes that it is not unduly onerous to require 
the ITA to verify information used in review determinations if (1) 
requested to do so by an interested party, (2) no verification has tak- 
en place during the two prior years, and (3) there is a minimal indi- 
cation of changed circumstances justifying verification. In the in- 
stant case, the review requested by the domestic industry petitioner 
Carus satisfied the first condition of the statute, and the second con- 
dition was met as well, inasmuch as the ITA undertook no reviews 
and thus made no verifications during the two preceding review pe- 
riods. Evidence in the record indicates, at a minimum, changed cir- 
cumstances, satisfying the third condition. Therefore, verification 
was not discretionary, but mandatory, in this instance. 

In fact, the Court can find no alternatives to requiring ITA to 
comply with the clear language of the statute. The government’s ac- 
tion in failing to verify was not in accordance with the law. Conse- 
quently, the government erred in not conducting verification as re- 
quired by 19 U.S.C. § 1677e. In this instance, ITA should verify As- 
turquimica’s responses on remand and should consider the 
information submitted by Asturquimica in its pre-hearing brief, if 
such is the type of information normally relied upon or received by 
ITA when conducting verification. 


B. Exchange Rate Adjustment: 

Plaintiff also contests ITA’s refusal to apply some form of adjust- 
ment to account for the appreciation of the Spanish peseta during 
the review period. At the end of 1985, the U.S. dollar was worth 
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about 180 pesetas. At the beginning of the 1986 review period, the 
dollar dropped to 153 pesetas, and then to 133 pesetas by the end of 
December. The peseta thus appreciated 13 percent over the review 
period, or 26 percent overall. 

To avoid the assessment of dumping margins while trying to re- 
main competitive in the U.S. market, Asturquimica made two up- 
ward adjustments to its export prices, denominated in dollars, total- 
ling 6 percent during the review period. Even after raising its 
prices, Asturquimica made a number of sales to its U.S. distributor 
at pre-adjustment prices so that the latter could meet prior contrac- 
tual obligations. 

Plaintiff requested that ITA apply the “special rule” for currency 
conversion of 19 C.F.R. § 353.56(b) (1988),° a rule that allowed the 
calculation of exchange rates for specific purchases 90 days after 
the date of sale in “fair value investigations” to avoid being penal- 
ized “for circumstances beyond its control.” See Melamine Chemi- 
cals, Inc. v. United States, 732 F.2d 924, 933 (Fed. Cir. 1984). In the 
alternative, the plaintiff requested that ITA use a circumstance of 
sale adjustment to achieve the same result, or calculate foreign 
market value using a one-year or six-month average home market 
price. 

ITA refused these requests and calculated a monthly weighted-av- 
erage home market price using currency rates certified by the Fed- 
eral Reserve Bank and date-of-purchase sales prices. The final 
weighted-average dumping margin was 16.16 percent. 53 Fed. Reg. 
at 21506. 

Plaintiff argues that ITA was unreasonable not to consider the 
exchange rate changes because, in this instance, the changes them- 
selves are the cause of the dumping margins. Plaintiff points out 
that it could not reasonably be expected to respond to the changes 
in the exchange rate in the manner compelled by ITA, since plain- 
tiff sold through its U.S. distributor which, in turn, bad binding con- 
tracts with local municipalities. These binding contracts were nego- 
tiated through competitive bidding on an annual basis. Plaintiff al- 
so points to its “good faith effort” to respond to the changes in the 
exchange rate through upward adjustments of its U.S. prices. 

Thus, plaintiff frames the issue not around application of the 
“special rule” per se, but as whether the rapid appreciation of the 
Spanish peseta called for some form of adjustment to compensate 
for the otherwise strict rules of currency conversion, and whether it 
is therefore unfair not to have achieved the same result called for 
under 19 C.F.R. § 353.56(b) through a circumstance of sale adjust- 
ment under 19 U.S.C. § 1677b(a\4\B) (1988). 


819 C.F.R. § 353.56(b) (1988) reads as follows: 
(b) Special rules for fair value investigations. For purposes of fair value investigations, manufacturers, 
exporters, and importers concerned will be expected to act within a reasonable period of time to take into 
account price differences resulting from sustained changes in prevailing exchange rates. Where prices 
under consideration are affected by temporary exchange rate fluctuations, no differences between the 
prices being compared resulting solely from such exchange rate fluctuations will be taken into account in 
fair value investigations. 
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ITA contends at the outset that its application of § 353.56(b) was 
fully supported by law because that section is “authorized” only at 
the initial stages of antidumping proceedings to determine whether 
sales are occurring at less than fair value (“LTFV”), and not during 
review proceedings. The cause of the exchange rate decline is irrele- 
vant, they maintain, because no statute or regulation authorizes the 
consideration of such a factor in administrative reviews. The ratio- 
nale for denying application of the special rule to administrative re- 
views, ITA argues, is that under a fair value investigation, interest- 
ed parties are “on notice” that prices will be monitored for purposes 
of those reviews. A respondent possesses the means to regulate its 
prices must bear the risk of avoiding dumping margins due to cur- 
rency changes. 

Since the institution of these proceedings, the governing regulato- 
ry provisions have been altered, with 19 C.F.R. § 353.56(b) having 
been superceded by 19 C.F.R. § 353.60(b) (1989), which now reads: 


(b) Special rules for investigations. For purposes of investiga- 
tions, producers, resellers, and importers will be expected to act 
within a reasonable period of time to take into account price 
differences resulting from sustained changes in prevailing ex- 
change rates. When the price of the merchandise is affected by 
temporary exchange rate fluctuations, the Secretary will not 
take into account in fair value comparisons any difference be- 
tween United States price and foreign market value resulting 
solely from such exchange rate fluctuation. 


Several notable changes from the previous provison are immedi- 
ately apparent. First, “manufacturers” and “exporters” have been 
replaced by “producers” and “resellers.” Because “producer,” as de- 
fined in 19 C.F.R. § 353.2(r) (1989), means “a manufacturer,” plain- 
tiff (a manufacturer) is not precluded from invoking this regulation 
to support their claim for an adjustment. 

Also, the phrase “fair value investigation” in § 353.56(b) has been 
replaced by the more generic “investigation.”’ Not content to simpli- 
fy matters, of course, the agency added a definition of ‘“investiga- 
tion”? not found in the previous provision: 


(1) Investigation. An “investigation” begins on the date of 
publication of notice of initiation of investigation and ends on 
the date of publication of the earliest of (1) notice of termina- 
tion of investigation, (2) notice of recission of investigation, (3) 
notice of a negative determination that has the effect of termi- 
nating the proceeding, or (4) an order. 


19 C.F.R. 353.2(1) (1989). 

When read in conjunction with the above definition, 19 C.F.R. 
§ 353.60(b) would ostensibly limit the application of the currency 
conversion rule to any period of time encompassing the fair value 
phase of the investigation, but in any event, no later than after the 


*This addition may have been in response to the confusion surrounding the meaning of “investigation,” as not- 
ed earlier. 
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antidumping order has been issued. Such a reading of the new regu- 
lation would seem to preclude use of the currency conversion rule 
during a review period, thus rendering the submission of any data 
relating to currency fluctuation during the administrative review 
period irrelevant. 

However, after examining the history of this regulation, prior 
practice by the ITA, and the language of the regulation itself, this 
Court finds that a narrow interpretation of the new § 353.60(b) is 
not warranted. The regulation applies with equal force to review de- 
terminations, as well as fair value investigations. 

In 1976, the Department of the Treasury (“Treasury”) promulgat- 
ed the precursor to § 353.56(b)'° in order to address the problems as- 
sociated with allowing the dollar to float on international currency 
markets. ITA justified the rationale for the special rule as follows: 


The purpose of [§ 353.56] is clear. Antidumping investigations 
are meant to determine whether prices of merchandise sold in 
the United States are at less than “fair value.”” When exchange 
rates are fluctuating substantially, a given dollar price of a 
product in the United States could change technically from fair 
to “unfair” literally from day to day, even if the foreign price of 
the product denominated in the foreign currency also remained 
constant. This result is not called for by the language or pur- 
pose of the Act. It would be unrealistic to expect business to 
change prices instantaneously to take account of fluctuating ex- 
change rates. So too, weekly price changes could create sub- 
stantial confusion and inconvenience for the customers of that 
business. 

The regulation, then, allows a reasonable period in which 
business may take sustained exchange rate fluctuations into ac- 
count. The regulation further instructs that temporary fluctua- 
tions should not be the sole basis for determinations of less 
than fair value sales. Businesses are to be given time to assess 
whether one currency has truly appreciated against another 
before changing their pricing practices. 


45 Fed. Reg. 29619, 29620 (May 5, 1980). Thus, the purported pur- 
pose behind the special rule is to avoid finding artificial margins of 
dumping where none, in fact, exist. 

The special rule of the old § 353.56(b), as written, applied to fair 
value investigation. “Fair value” is used as an estimate of foreign 
market value during an original dumping investigation and pro- 
vides ITA with greater flexibility in administering the antidumping 
law. See H.R. Rep. No. 317, 96th Cong., 1st. Sess. 59 (1979). The 
term “fair value” is not defined by statute, H.R. Rep. No. 317 at 59, 
but refers to the value of the goods in the country in which they are 
produced. Kleberg & Co. (Inc.) v. United States, 21 CCPA 110, 115 
T.D. 46446, 71 F.2d 332 (1933). Merchandise is sold at LTFV if the 


10The language of 19 C.F.R. § 353.56(b) (1988) remained the same under ITA’s jurisdiction as it did when first 
issued by Treasury in 1976. Cf. 19 C.F.R. § 153.52(b) (1976), reprinted in 41 Fed. Reg. 26203, 26214 (June 25, 1976). 
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purchase price on the exporter’s sales price is less than the foreign 
mzarket value or the cost of production thereof. Jd. 

On the other hand, “foreign market value” is defined as the price 
at the time of exportation to the U.S. at which such or similar mer- 
chandise is sold or offered for sale in the usual wholesale quantities 
and in the usual course of trade. 19 U.S.C. § 1677b(aX(1) (1988). 19 
C.F.R. § 353.2 (1988) also provided a scheme for determining foreign 
market value, as does 19 C.F.R. §§ 353.46 et seg. (1989). 

In discussing the administration of the antidumping law by Trea- 
sury, Congress noted the interplay between the terms “fair value” 
and “foreign market value:” “[a]ppropriate adjustments to foreign 
market value for differences in circumstances of sale and adjust- 
ments to other price calculations are made in calculating foreign 
market value, as they are made in calculating fair value during the 
original investigation.” S. Rep. No. 249 at 79. Treasury thus applied 
the same standards during the determination phase as in the as- 
sessment phase, and Congress intended that ITA continue to do the 
same. Consequently, it makes little sense to apply a regulation only 
during the determination phase (when only an estimate is necessa- 
ry), and not during the assessment phase (which calls for a similar 
but more accurate calculation). 

In addition, the Court of Appeals for the Federal Circuit has stat- 
ed that ITA, in inheriting the administration of the antidumping 
law, has 


a duty to enforce oe the antidumping laws by determining 
whether LTFV sales are or are not occurring. The purpose of 
the antidumping law, as its name implies, is to discourage the 
practice of selling in the United States at less than fair value 
by the imposition of appropriately increased duties. That pur- 
pose would be ill-served by a mechanical application of a 
mechanical formula to find less than fair value sales, and thus 
a violation of the U.S. antidumping laws, where none existed. A 
finding of less than fair value sales based upon a margin result- 
ing solely from a factor beyond the control of the exporter 
would be unreal, unreasonable, and unfair. 


Melamine Chemicals v. United States, 732 F.2d at 934 (emphasis ad- 
ded in part). If currency fluctuations are beyond the exporter’s con- 
trol in fair value investigations, it is difficult to understand why 
ITA will apply the rule to eliminate a factor beyond the exporter’s 
control in the initial dumping investigation (a determination using 
a mere estimate of foreign market value), but not in an administra- 
tive review (when actual foreign market value must be used). If a 
factor is truly beyond the control of the exporter, the exporter can- 
not, by definition, make adjustments to compensate. The rationale 
of the special rule, then, should apply whether the proceeding is a 
dumping determination or a subsequent review. 
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When reduced to their essence, then, the terms “fair value” and 
“foreign market value” are almost interchangeable. Whether a pro- 
ceeding is an original determination or a subsequent review, the is- 
sue is a comparison of U.S. price and the value of the goods in the 
foreign market. ITA will therefore make appropriate adjustments 
in order to make a fair and just comparison that reflects economic 
reality between the two prices. 

Recognizing this, the new 19 C.F.R. § 353.42 turgidly references 
the interrelationship between the two terms: 


§ 353.42 Fair value. 


(a) Relationship to foreign market value. Fair value, used dur- 
ing the investigation, is an estimate of foreign market value. 
Except as otherwise specifically noted, a reference in this sub- 
part to “foreign market value” applies to “fair value,” but a ref- 
erence to “fair value” in this subpart does not necessarily apply 
to “foreign market value.” 


Allowing “foreign market value” to encompass all references to 
“fair value” (but not the converse) indicates that the former term, 
being the more accurate of the two, must necessarily include all fair 
value references, since fair value is only an approximate calculation 
of foreign market value. Logically, then, it would make little sense 
to apply the currency conversion rule only during the initial inves- 
tigation, yet prevent its utilization during the later administrative 
reviews, which seek to obtain the most accurate data possible. 

The Court also notes that the logic of ITA’s position—allowing 
the use of § 353.60(b) only during the investigation phase—is under- 
cut by their own argument regarding the circumstance of sale ad- 
justment in this case. In Tubeless Steel Disc Wheels from Brazil, 
Amended Final Determination of Sales at Less Than Fair Value 
and Amended Antidumping Order, 53 Fed. Reg. 34566 (Sept. 7, 
1988), ITA declined to use the “90 day lag rule” to Brazil’s hyperin- 
flationary economy, which generally had been the only method for 
dealing with currency fluctuations. Instead, a circumstance of sale 
adjustment was allowed because currency fluctuations were beyond 
the control of Brazilian exporters, despite the fact that that regula- 
tion applies by its terms to adjustments “directly related” to sales 
of merchandise. In the ITA’s view: 


As demonstrated by the special rules under § 353.56(b) of our 
regulations, the Department has long recognized that the spe- 
cial circumstances of a particular case may require us to com- 
pensate for the otherwise strict rules for currency conversion 
found under § 353.56(a) to arrive at a fair comparison * * * Al- 
though § 353.56(b) addresses situations other than the one a 
sent here, the same concern to achieve a fair comparison which 
cause [sic]§ 353.56(b) to be promulgated, compels us to make a 
circumstance of sale adjustment pursuant to § 773(aX4XB) of the 


Act in order to arrive at a fair comparison. 
* * * * * * cS 
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While petitioner is correct that the Department typically uses 
circumstances of sale adjustments to adjust for different selling 
expenses incurred in the two markets, we are not precluded 
from using this provision to achieve a result that reflects eco- 
nomic reality and is consistent with the basic purpose of the Act 
* * #99 


Id. at 34567 (emphasis added). 

The government thus deviated from its “usual methodology” to 
apply a circumstance of sale adjustment outside the regulation’s 
stated applicability to achieve a rational and economically correct 
result; a result, the Court notes, that serves the purpose to which 
§ 353.56(b) was addressed. Since ITA has already strayed from a rig- 
id application of the old regulation, in spirit if not in fact, the agen- 
cy is not, therefore, precluded from utilizing the new regulation in 
that same manner. The Court encourages such treatment to serve a 
rational purpose. 

In addition, while deviation from a regulation may further the 
underlying rationale or purpose of the regulation, it also serves to 
highlight the fact that the regulation cannot encompass all circum- 
stances at ali times. ITA should therefore not be prevented from ap- 
plying the special rule of § 353.60(b) to review proceedings as well 
as investigations, where the circumstances warrant. The Court 
therefore finds that ITA may apply the special rule of 19 C.F.R. 
§ 353.60(b) to administrative reviews. 

The government advocates that indiscriminate application of the 
special rule would eradicate the general requirement that exporters 
subject to an affirmative finding of sales at LTFV must monitor and 
adjust their prices accordingly. The Court does not dispute this log- 
ic. However, this ruling is not meant to compel ITA to utilize the 
special rule in all cases of currrency shifts. The Court merely wish- 
es to stress that the agency is not precluded from applying the spe- 
cial rule when circumstances warrant, as may be the case here. 

The Court is aware, though, that confusion concerning a proper 
interpretation of the “circumstances” comtemplated by the special 
rule has engendered an inconsistent application of § 353.60(b). ITA 
contends that only rapidly fluctuating and volatile exchange rates 
can trigger the invocation of the special rule! For sustained 
changes in currency exchange rates, prudent business people will be 
expected to adjust their prices according, thus dispensing with any 


The application of the “special rule” only to situations of volatile fluctuations in exchange rates was ex- 
plained in Erasable Programmable Read Only Memories (EPROMs) from Japan: Final Determination of Sales at 
Less Than Fair Value, 51 Fed. Reg. 39680 (October 30, 1986). Respondent Hitachi claimed that ITA should em- 
ploy the previous quarter’s exchange rate under the special rule in order to give the producer a reasonable time 
to adjust to sustained changes in exchange rates. In response, ITA stated: 
We do not agree with Hitachi's interpretation of the special rule. Since the change in relative values of 
the currencies was moderate and progressive, it is reasonable to expect that Hitachi, in setting prices in 
the United States, would have taken into account then current exchange rates. To interpret the general 
statement in 19 C.F.R. 353.56(b) would render section (a) of this regulation meaningless, since no currency 
conversion would ever be made at the normal times called for in that section, unless there had been abso- 
lutely no change from quarter to quarter. This is not the intent of the regulation. 

Id. at 39684-85. 
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only in cases of temporary currency fluctuations will ITA allow the 
application of § 353.60(b). 

A plain reading of the statute would seem to compel an opposite 
conclusion. The Secretary is directed to discount “temporary ex- 
change rate fluctuations” which create a difference between United 
States price and foreign market value, that difference resulting 
solely from such exchange rate fluctuation. Therefore, only during 
a period of “sustained changes” in currency rates would special 
treatment be warranted to allow producers a “reasonable” amount 
of time to account for the altered exchange rate in their pricing 
practices. See Rosenthal, Current Issues in Antidumping Law, 408 
Practicing Law Inst. Comm. 9 (1987). 

Unfortunately, either of these views is a reasonable interpreta- 
tion of the regulation as presently drafted. Both also have their de- 
merits. For instance, application of the rule to steady exchange rate 
changes may create the potential for abuse. An exporter could wait 
until the last day of the lag period before adjusting prices, and even 
then the exporter could also lag the adjustment by one quarter. 
How to impute to exporters a “proper” interpretation of changes in 
exchange rates as they occur for pricing decisions may also be prob- 
lematic. Rates may fluctuate substantially day to day, and still be 
characterized with hindsight as “trending” upwards or downwards 
and characterized as part of a longer “steady” shift in exchange 
rates. Rates may also “steadily” move in one direction, only to re- 
verse that trend by the end of the dumping investigation or review 
period. 

As this stage, rather than opining on the matter, the Court will 
defer to ITA’s expertise to develop more consistent modes of appli- 
cation of 19 C.F.R. § 353.60(b) in keeping with its duty to enforce 
the antidumping laws fairly. The Court trusts that upon remand, 
ITA will redetermine whether dumping margins in the instant case 
arose from a temporary or sustained shift in currency exchange 
rates, and whether application of the special rule or some other 
form of adjustment is called for under either circumstance. 


C. Tax Rebate Adjustment: 


Plaintiff lastly claims that ITA’s denial of an adjustment for a tax 
rebate it received upon exportation to the U.S. of potassium per- 
manganate was an abuse of discretion, unreasonable, unsupported 
by substantial evidence in the record and was not otherwise in ac- 
cordance with the law. The relevant facts are as follows. 

Prior to January 1, 1986, the raw materials used in the produc- 
tion of potassium permanganate were taxed under the “IGTE” and 
the Recargo Provincial (“Recargo”) of the Spanish tax code. These 
taxes were rebated to the manufacturers of potassium permanga- 
nate under the provisions of the Desgravacion a la Fiscal Exporta- 
cion (“DFE”), upon exportation of the manufactured product. The 
DFE provided this refund for exporters only. 
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On January 1, 1986, Spain eliminated the DFE, and adopted a 
Value Added Tax (““VAT’’) system, which taxed all sales of potassi- 
um permanganate (both domestic and foreign) at 12 percent. Thus, 
all home market sales used in ITA’s calculations were subject to the 
VAT. 

In order to avoid double taxation, Spain adopted a transition 
scheme called the Regimen Transitorio del IVA (“Regimen”) to re- 
bate taxes paid on goods produced in 1985 (under the DFE system), 
but inventoried as of January 1, 1986 (the effective date of the 
VAT). According to ITA, the Regimen specifically provided a 6 per- 
cent general refund to any taxpayer, whether a domestic seller or 
an exporter, if that seller met the transition law’s conditions. The 
Regimen also provided a supplementary deduction of 0.1 percent for 
export activities. 

The potassium permanganate exported to the U.S. met the condi- 
tions under the Regimen and received VAT rebates. Plaintiff did 
not receive similar rebates for goods sold in Spain because those 
goods were produced in 1986, and thus were outside the scope of the 
Regimen (which applied only to taxes paid on goods manufactured 
in 1985, but inventoried in 1986). Thus, all of respondent’s potassi- 
um permanganate bore the VAT, but the exported potassium per- 
manganate received rebates of the VAT under the Regimen (6 per- 
cent) and the supplementary deduction for exporters (0.1 percent), 
an amount equal to what would have been received under the old 
DFE. 

In the preliminary agency determination, ITA granted the adjust- 
ment for the VAT rebates. However, in the final determination ITA 
reversed itself, finding that Article 72.1(a) of the new Spanish VAT 


clearly states that the rebate was paid to Asturquimica because 
the goods were in inventory on 5 anuary 1, 1986 and not be- 
cause these goods were exported * * * [I]f the potassium per- 
manganate sold in Spain during the review period had been in 
inventory on January 1, 1986, Asturquimica would have re- 
ceived a rebate on those sales. For an adjustment to be made, 
the rebate must have been due to the export of the product. 


53 Fed. Reg. at 21506. 

This reversal occurred after the petitioner submitted to ITA the 
translation of a letter from Spanish counsel, postulating that the re- 
bate received by plaintiff: 


* * * was, pursuant to Spanish law, oe to all Spanish 
businesses meeting certain criteria. is deduction was not 
merely a rebate for exporters. Article 72.6 of the Law provides 
for a supplementary deduction for export activities. Exporters of 
inventory held on caro 1, 1986 would eventually have the 
right toa we goer re vieny A eduction from VAT liability equal to 
the result of applying the “DFE” (as explained in the above 
mentioned Annex 10 of Asturquimica, S.A. response) deduction 
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rate in force at 31 Dec. 1985 less the 6 percent general deduc- 
tion granted to all businesses. 


PR Doc. 25 at 308-309 (emphasis in original).'” 

Asturquimica contends that the rebates in this case, being equal 
to the amount they would have received under the DFE (that is, 6.1 
percent, rather than the 6 percent rebate available to all manufac- 
turers) were in fact an extension of the DFE rebates, were for ex- 
porters only, and were thus received by reason of export. For sup- 
port of this contention, it cites the translations of the Regimen,'® PR 
Doc. 25 at 310, and a Royal Decree, PR Doc. 25 at 311, provided by 
petitioner Carus. These establish, according to plaintiff, that the 
Regimen extended the DFE rebates. Therefore, ITA should have 
granted an adjustment to the U.S. purchase price and the exporter’s 
sales price, in keeping with 19 U.S.C. § 1677a(d\(1XC) (1988), which 
provides: 

The purchase price and the exporter’s sales price shall be adjust- 
ed by being— 

(1) increased by— 

* * 

© the has of any taxes i sed in si country of expor- 
tation directly upon the axes impo erchandise or components 
thereof, which have been rebated, or which have not been col- 
lected, by reason of exportation of the merchandise to the Unit- 
ed States, but only to the extent that such taxes are added to or 
included in the price of such or similar merchandise when sold 
in the country of exportation; * * * 


In the alternative, Asturquimica urges the government— 
consistent with its own policy on this matter'"—to consider the tax 
rebate as a circumstance of sale adjustment to foreign market 
value, in accordance with 19 U.S.C. § 1677b(aX4\B). ITA’s final de- 
termination did not address this alternative claim. 

In opposition, ITA maintains they properly denied an adjustment 
to the United States price for tax rebates received because the re- 
bates were not granted by “reason of exportation,” as required by 
19 U.S.C. § 1677a(dX1XC). The rebate was not conditioned upon, or 
directly linked to, exportation of the merchandise, argues ITA. 


12Consideration of this letter by ITA seemingly contradicts their own stated policy: “It is the Department's po- 
sition not to accept new data after publication of a preliminary determination.” 53 Fed. Reg. at 21505. 
13Article 76.6 provides: 
6 Nevertheless, in those cases provided for in Sec. la)* * * of this paragraph, if the goods which are part 
of said inventory were * * * exported abroad during the first year following the effective date of this Tax 
in the original state or after manipulation, the deduction percentage initially fixed will increase to the 
maximum rate in force at 31 Dec. 1985 for the purposes of DFE. (Emphasis added.) 
14Royal Decree 2028/1985 Oct. 30, Art. 189, “Export Deductions,” reads: 
1. Those taxpayers referred to in articles 185 * * * of this Decree will be entitled to a supplementary de- 
duction equal to the result of applying the DFE taxation rate in force at 31 Dec. 1985, less 6 percentage 
points, over the total volume of exports, * * * of inventoried goods by-products thereof or any others of an 
analogous nature, during the year 1986. (Emphasis added.) 
15See Final Determination of Sales at Less Than Fair Value; Certain Electrical Conductor Aluminum Redraw 
Rod from Venezuela, 53 Fed. Reg. 24755, 24760 (June 30, 1988): “* * ° it is our consistent practice to adjust for- 
eign market value for export payments that are directly related to the production and/or sale of the products 
under investigation * * *” (citations omitted). 
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Thus, resolution of this issue depends on whether the tax rebates 
received by plaintiff under the Regimen were sufficiently connected 
to export of the potassium permanganate to fall within the parame- 
ters of 19 U.S.C. § 1677a(d\1\(C), allowing an adjustment to US. 
purchase price and the exporter’s sales price. Because plaintiff has 
presented a persuasive and reasonable position to support its claim, 
and ITA initially granted the adjustment, and later reneged on its 
finding, this Court finds that ITA should have granted the adjust- 
ment for tax rebates under the Spanish tax code. 

ITA in the instant case supports its position by analogy to 
Roquette Freres v. United States, 7 CIT 88, 583 F. Supp. 599 (1984), 
in which the Court sustained a denial of an adjustment to U‘S. 
purchase price. The plaintiff in that case paid duties on corn im- 
ported from the United States into France. After converting the 
corn to sorbitol, the sorbitol was exported from France. Upon expor- 
tation, the plaintiff received a refund from the European Communi- 
ty (“EC”) based upon the corn content of the product. 7 CIT at 91. 
This procedure required the application of two separate EC regula- 
tions. Id. 

The adjustment in Roquette was denied because the “import levy” 
and the “export levy” embodied in the two regulations were not di- 
rectly linked to or dependent upon one another; the export levy was 
due whether or not the corn had been imported. Jd. The Court 
agreed with ITA that the words “by reason of exportation” required 
a sufficient connection between the rebate given and the duties im- 
posed, but found “no direct link between levies and refunds on im- 
ported and exported goods.” See also Atcor, Inc. v. United States, 11 
CIT 148, 658 F. Supp. 295 (1987). 

Thus, ITA contends it is justified in denying the claimed adjust- 
ment because the rebate given under the Regimen was not suffi- 
ciently tied to the exportation of the merchandise. 

However, Roquette possesses several distinguishing factors, there- 
by lessening any controlling influence on the facts presented here. 
Roquette interpreted 19 U.S.C. § 1677a(d\(1)\(B ), which covers import 
duties, while this case attempts to construe 19 U.S.C. 
§ 1677a(dX1\(C), dealing with taxes. Although the application of 
both provisions hinges on the two payments’ connection to export of 
the subject merchandise, that application depends on a proper read- 
ing of the respective regulations governing import duties and taxes. 
These regulations are not interchangeable, nor does an interpreta- 
tion of one necessarily compel identical treatment of the other. 

In addition, the EC import-export program at issue in Roquette 
involved the use of two provisions, rather than one. 7 CIT at 91. 
This two-step procedure offered no direct link between the import 
levies and the refunds claimed as an adjustment, resulting in the 
finding above. The instant case concerns the application of a single 


U.S. COURT OF INTERNATIONAL TRADE 67 


regulation, the Regimen Transitorio del IVA, a special transition 
law enacted to evenly and fairly implement Spain’s VAT.'® 

Furthermore, the two-step procedure in Roquette resulted in a 
finding that “payment of an import levy is not a precondition for 
the receipt of an export refund.” Jd. at 91. Because a French manu- 
facturer received an export refund regardless of whether imported 
corn made up the sorbitol, or whether the producer paid any import 
levies, no connection between the two regulations existed. Jd. Here, 
plaintiff did pay the IGTE taxes and received a rebate under the 
Regimen for those taxes actually paid. 

The Regimen, as demonstrated below, is sufficiently intertwined 
with the former tax refund available to exporters only (the DFE) to 
be directly linked to the export of the potassium permanganate dis- 
puted here. As such, the tax monies received by plaintiff were re- 
bated “by reason of exportation of the merchandise,” and should 
have been granted as an adjustment under 19 U-S.C. 
§ 1677a(d\(1X(C). 

In actual practice, the Regimen is simply a one-year extension of 
the DFE, after which time the VAT determines exporters’ tax liabil- 
ity. The DFE, as noted earlier, applies specifically and exclusively to 
exporters. The Regimen utilizes the terms of the DFE to determine 
the amount of refunds due under the new VAT. Rebates are divided 
into a general amount of 6%, available to all manufacturers, and a 
supplementary amount for exports over and above the general re- 
bate of 0.1%. In effect, then, exporters received a refund of 6.1%. 
Not coincidentally, this was the same amount the exporters would 
have received under the DFE. Documents in the administrative re- 
cord support this conclusion. See PR Doc. 25 at 310, PR Doc. 25 at 
311; footnotes 13 and 14, supra. Therefore, the rebate formula re- 
flected in the Regimen (and based on the DFE) underscores the sub- 
stantive interdependence between those two provisions. To hold oth- 
erwise, as ITA urges, would elevate form over substance. Exporters 
continued to receive the full benefits of the DFE under the Regi- 
men, and a direct nexus between the DFE and the Regimen Tran- 
sitorio exists. 

Furthermore, while the Regimen benefits may have also been 
available to domestic parties who sold goods only in Spain," no ex- 
port exclusivity requirement attaches to 19 U.S.C. § 1677a(d\1XC). 
The ITA repeatedly stresses that the Regimen rebate was paid to 
all producers who previously paid the IGTE tax, and who still held 
the merchandise in inventory in 1986, regardless of whether the 
goods were ultimately exported or sold in the home market. Defen- 
dant’s Memorandum at 51-52. Even if this were so, the U.S. Code 
provision merely requires that the rebate be paid “by reason of ex- 

16By its own terms, of course, the Regimen involves consideration of the IGTE, Recargo, DFE, and VAT—all 
separate provisions. 

17Plaintiff asserts that Spain could have enacted two rebate systems, one which temporarily maintained the 
DFE for exporters, and one which established the Regimen for domestic producers. Plaintiff's Reply at 38. Spain 


did not, of course, opt to do so, and this Court will not attempt to second-guess the intent of the Spanish Parlia- 
ment in creating one system. 
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portation,” not ‘only by reason of exportation.” Thus, the restric- 
tive construction of 19 U.S.C. § 1677a(d\(1XC) advanced by ITA can- 
not be supported by a plain reading of the statute. 

Moreover, ITA itself notes that “Article 72.6 of the Regimen 
Transitorio provides for a supplementary deduction specifically for 
export activities.” Defendant’s Memorandum at 49. Defendant thus 
impliedly concedes that an adjustment for at least a portion of the 
tax rebate should have been granted. 

Lastly, this Court does not look favorably upon ITA’s reversal of 
this issue in the final determination. Adjustments for the tax re- 
bates were initially granted in the preliminary determination, but 
later reversed when a Spanish attorney submitted his interpreta- 
tion of the Regimen’s mandates to ITA. Whether this action violat- 
ed ITA’s own policy, as advocated by plaintiff, see Plaintiff's Motion 
for Judgment on the Agency Record at 33-36, can be debated, but 
ITA has clearly wavered in its treatment of this issue. Such behav- 
ior accentuates the irresolute nature of defendant’s position. 

Because this Court finds sufficient evidence to support plaintiffs 
position on their principal claim, an evaluation of their alternative 
claim regarding a circumstance of sale adjustment is not 
warranted. 

Therefore, the government’s decision was unsupported by sub- 
stantial evidence in the record and was otherwise not in accordance 
with law. Upon remand, the government is directed to grant the ad- 
justments for the tax rebate. claimed under 19 U.S.C. 
§ 1677a(dX1XC). 


CoNCLUSION 


For reasons set forth above, this case is remanded to ITA for ver- 
ification of information submitted by plaintiff relating to technical 
services and invoice processing costs. 

ITA shall also redetermine whether dumping margins in the in- 
stant case arose from a temporary or sustained shift in currency ex- 
change rates between the Spanish peseta and U.S. dollar, and 
whether application of 19 C.F.R. § 353.60(b) or some other form of 
adjustment is warranted in either case. 

ITA is also directed to grant the adjustment for tax rebates 
claimed by plaintiff. 

ITA shall file the results of the remand proceedings with the 
Court within 60 days. 
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OPINION 


TsoucaLas, Judge: Plaintiff challenges the inclusion of steel jack 
components and the inclusion and assignment of a zero purchase 
price to imported “demonstrator” jacks within the final affirmative 
antidumping finding by the United States Department of Com- 
merce, International Trade Administration (Commerce), in Steel 
Jacks from Canada, 50 Fed. Reg. 42,577 (Dep’t Comm. 1985). The ac- 
tion is before the Court on plaintiffs motion for judgment on the 
agency record pursuant to USCIT Rule 56.1(a). 


BACKGROUND 


The findings presently at issue relate to the second administra- 
tive review regarding certain steel jacks from Canada. The perti- 
nent prior administrative history began on September 13, 1966, 
when the Secretary of Treasury issued a dumping finding with re- 
spect to steel jacks from Canada. Steel Jacks from Canada, 31 Fed. 
Reg. 11,974 (Dep’t Treas. 1966). 

Commerce published the preliminary results of its first adminis- 
trative review of the order on October 13, 1981,! and determined 
that antidumping duties should continue to be assessed on steel 
jacks imported from Canada. Steel Jacks from Canada, 46 Fed. Reg. 
50,401 (Dep’t Comm. 1981). Plaintiff was the only manufacturer 
subject to the review which covered “shipments of steel jacks” clas- 
sifiable under TSUS item 664.1057, during the period from January 
1, 1977 to August 31, 1980. 46 Fed. Reg. at 50,401. In the final re- 
sults of the first administrative review, Steel Jacks from Canada, 48 
Fed. Reg. 35,688, (Dep’t Comm. 1983), Commerce revised its prelimi- 
nary determination to include within the scope of the order “parts” 
of steel jacks. Upon further examination after the conclusion of the 
preliminary review, the “parts” were found to constitute, in es- 


1Following the enactment of the Trade Agreements Act of 1979, authority for the administration of the an- 
tidumping duty law as transferred from the Department of the Treasury to the Department of Commerce. 
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sence, “unassembled jacks” and therefore within the scope of the 
antidumping finding. 48 Fed. Reg. at 35,689.” 

In the second administrative review, Commerce again concluded 
that the “parts” imported by plaintiff “could be easily finished and 
assembled to form completed jacks,” and were “at least unassem- 
bled, unfinished jacks,” therefore within the scope of the finding. 50 
Fed. Reg. at 42,577. Commerce also determined that certain entries 
of “demonstrator” or “sample” jacks delivered free of charge (on 
consignment to plaintiff's sales agents in the U.S.) during the re- 
view period should be assigned a zero purchase price for dumping 
purposes because there was no indication by plaintiff that it iatend- 
ed to have the sample jacks re-exported. Jd. at 42,578. 

Plaintiff challenges both determinations. Regarding the “unas- 
sembled jacks,” plaintiff maintains that they are not properly with- 
in the class or kind of merchandise covered by the order because of 
the substantial amount of post-import work necessary to make the 
jacks a completed product. According to plaintiff, Commerce over- 
looked the large amount of value added by the post-import work, 
which was presumably significant enough to remove the product 
from the scope of the order. Therefore, plaintiff suggests that there 
is not substantial evidence in the record to sustain Commerce’s con- 
clusion that the processing steps in the United States amounted to 
only minor finishing operations. 

As to the second challenge, Commerce assigned a zero purchase 
price to the “demonstrator” jacks because they were delivered free 
of charge and there was “no evidence in the record that Hallman, 
at the time of importation, intended to have the sample jacks re-ex- 
ported.” 50 Fed. Reg. at 42,578. Plaintiff, on the other hand, con- 
tends that there is no evidence in the record to support Commerce’s 
determination that each of the consigned jacks was sold (or given 
away) by the sales agents during the review period and thus war- 
ranted the assignment of a zero sales price. 

The issues for decision are, thus, as follows: 

(1) whether Commerce’s determination that imports of component 
parts were of the class or kind of articles within the scope of the an- 
tidumping finding was supported by substantial evidence on the rec- 
ord, and in accordance with law; and, 

(2) whether Commerce’s determination to include within the 
scope of the review imported but unsold jacks and to assign them a 
zero purchase price was reasonable, supported by substantial evi- 
dence on the record, and in accordance with the law. 


2Plaintiff, in its principal brief, made arguments regarding the applicability of Daisy-Heddon v. United States, 
66 CCPA 97, C.A.D. 1228, 600 F.2d 799 (1979), to the determination of whether the “parts” are properly within 
the scope of the order. However, in light of Diversified Products Corp. v. United States, 6 CIT 155, 160, 572 F. 
Supp. 883, 887 (1983), the Court finds Daisy-Heddon of limited applicability to antidumping actions. 
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I. Scope Determination: 


Commerce’s determination will be sustained if it is supported by 
substantial evidence in the record and is otherwise in accordance 
with law. 19 U.S.C. § 1516a(b\(1)B. “Substantial evidence is more 
than a mere scintilla. It means such relevant evidence as a reasona- 
ble mind might accept as adequate to support a conclusion.” Consol- 
idated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); Matsushita 
Elec. Indus. Co. v. United States, 3 Fed. Cir. (T) 44, 51, 750 F.2d 927, 
933 (1984). This Court has the authority to review Commerce’s de- 
termination as to whether the “unassembled jacks” are within the 
scope of the existing antidumping duty order. 19 U.S.C. 
§ 1516a(2)B\vi). The “unassembled jacks” are of the class or kind of 
merchandise contemplated if they are assembled together in the 
United States to form the merchandise subject to the order, and if 
there is not a significant amount of value added during the United 
States assembly and processing operations. See Gold Star Co. v. 
United States, 12 CIT ——, 692 F. Supp. 1382 (1988), aff'd sub nom, 
Samsung Elec. Co. v. United States, 873 F. 2d 1427 (Fed. Cir. 1989). 
Commerce reviewed the U.S. operations and concluded that “[t]he 
painting, assembly, labeling, and deburring performed by the US. 
customer were relatively minor, finishing operations.” 50 Fed. Reg. 
at 42, 577.5 The Court found nothing in the record to dispel Com- 
merce’s conclusion that the amount of value added by the United 
States processing operations was insignificant. 

The Court, therefore, hoids that Commerce’s finding that compo- 
nent parts of jacks are within the scope of the antidumping duty or- 
der is based on substantial evidence on the record and in accor- 
dance with law. 


II. Assignment of Zero Purchase Price to “Sample” Jacks: 

The jacks in question were imported on a duty-paid basis. 50 Fed. 
Reg. at 42,578. Samples brought into the United States for the pur- 
pose of soliciting orders are given duty free treatment. However, 
such merchandise must have been imported under temporary im- 
portation bond as prescribed by the regulations. 19 C.F.R. § 10.31. 
Compliance with the pertinent regulations is mandatory. See PPG 
Indus., Inc. v. United States, 7 CIT 118 (1984). Absent proof of im- 
portation of merchandise under bond for temporary purposes, or 
any other persuasive evidence to the contrary, Commerce would 
have no way of knowing that the merchandise is not imported for 
sale. Therefore, Commerce acted reasonably in assigning a zero 
purchase price to the “sample” jacks, and properly included them 
within the scope of the order. 


3Plaintiff's reference to “drilling and tapping,” although not mentioned specifically by Commerce, are opera- 
tions, in the Court’s opinion, which are reasonably subsumed within the assembly procedure. 
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CONCLUSION 


Commerce’s decision to include the “parts” or “unassembled” 
steel jacks within the scope of the antidumping duty order concern- 
ing Steel Jacks from Canada, 50 Fed. Reg. 42,577, is based on sub- 
stantial evidence in the record and in accordance with law. In addi- 
tion, Commerce’s decision to include within the same order, certain 
“demonstrator” or “sample” jacks and to assign them a zero 
purchase price is likewise based on substantial evidence in the rec- 
ord and in accordance with law. 
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